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Administrative Offices

5520 Lacy Road

Fitchburg, Wl 53711-5318

Phone: (608) 270-4200 Fax: (608) 270-4212
www.fitchburgwi.gov

AGENDA
COMMITTEE OF THE WHOLE
WEDNESDAY, APRIL 22, 2015

7:00 P.M.

CITY HALL

NOTICE IS HEREBY GIVEN that there will be a meeting of the Fitchburg Common Council, Committee of
the Whole at 7:00 P.M. on Wednesday, April 22, 2015 in the Council Chambers of the City Hall, 5520
Lacy Road to consider and act on the following:

(Note: Full coverage of this meeting is available through FACTv and Streaming Video, accessible on the city web
site at http://factv.fitchburgwi.gov/Cablecast/Public/Main.aspx?ChannellD=3

1. Call to Order

2. Pledge of Allegiance

3. Roll Call

4. Approval of Minutes - Committee of the Whole — March 25, 2015

5. Public Appearances — Non-Agenda Items

6. Ethics Law, Open Meetings Law, Public Records Law — City Attorney, Mark Sewell

7. Other Department Information — 10 min. Presentation by each Department Head
Tom Hovel — Planning/Zoning

Dell Zweig — Assessing

Scott Endl — Parks/Recreation/Forestry

Jill McHone — Senior Center

Tom Blatter — Police

Cory Horton — Public Works

Brian Myrland - EMS

Wendy Rawson — Library

Michael Zimmerman — Economic Development
Chad Grossen — Fire

Misty Dodge — Finance

T T S@moa0 o

8. Announcements
a. Next Meeting Scheduled for May 27, 2015

9. Adjournment

Note: It is possible that members of and possibly a quorum of members of other government bodies of the municipality may be in attendance at the above stated
meeting to gather information. No action will be taken by any governmental body at the above stated meeting other than the governmental body specifically
referred to above in thisnotice. Please note that, upon reasonable notice, effortswill be made to accommodate the needs of disabled individual s through
appropriate aids and services. For additional information or to request this service, contact Fitchburg City Hall, 5520 Lacy Road, Fitchburg WI 53711,(608)
270-4200

Council Agenda
Page 1 of 1
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Administrative Offices

5520 Lacy Road

Fitchburg, W1 53711-5318

Phone: (608) 270-4200 Fax: (608) 270-4212
www.fitchburgwi.gov

DRAFT MINUTES
COMMITTEE OF THE WHOLE
WEDNESDAY, MARCH 25, 2015
7:00 P.M.

CITY HALL

NOTICE IS HEREBY GIVEN that there will be a meeting of the Fitchburg Common Council, Committee of
the Whole at 7:00 P.M. on Wednesday, March 25, 2015 in the Council Chambers of the City Hall, 5520
Lacy Road to consider and act on the following:

(Note: Full coverage of this meeting is available through FACTv and Streaming Video, accessible on the city web
site at http://factv.fitchburgwi.gov/Cablecast/Public/Main.aspx?ChannellD=3

1.

2.

Call to Order by Council Chair Bloomquist at 7:00 p.m

Pledge of Allegiance

Roll Call: Mayor Pfaff, Steve Arnold, Richard Bloomquist, Dan Carpenter, Dorothy Krause, Carol
Poole, Patrick Stern and Becky Baumbach. Absent with Excuse, Jason Gonzalez. Others Present:

Tony Roach — City Administrator.

Approval of Minutes — Committee of The Whole — February 25, 2015
Motion to approve minutes by Arnold, 2" by Poole. Motion carried

Public Appearances Non-Agenda Items — None
Legislative Update — Representative Robb Kahl, Senator Mark Miller

Representative Robb Kahl and Senator Mark Miller, summarized the 2015-2017 State budget and
answered questions.

Legislative Update - League of Wisconsin Municipalities (Jerry Deschane), Dane County Cities &
Villages (Forbes Mcintosh)

Jerry Deschane and Forbes Mcintosh, presented Legislative update and answered questions.

Announcements
a. Next Scheduled Meeting April 22, 2015

Adjournment - Motion to adjourn by Stern, 2™ by Carpenter, motion carried at 9:02 p.m.
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INTRODUCTION

This packet is designed as a reference with regard to open meetings, open
records and ethics questions you might have. The packet contains the Wisconsin
Department of Justice compliance outlines for both the State’s Open Records
Law and Open Meetings Law. In addition | have attached a compilation of ethics
guidelines and opinions from the Wisconsin Government Accountability Board. |
have also included an opinion | drafted as part of an ethics issue raised recently
in the City.

Obviously there is a lot of material. Much of what is contained in these
documents, especially in the Department of Justice Compliance Guides, you
don’t need to know. City staff takes care of maintaining records, posting notices,
preparing agendas & determining whether issues are proper for a closed
session. City staff is also available to give opinions on open records, open
meetings and ethics questions. Below is a brief overview of the most common
issues members of governing boards within the City face.

OPEN RECORDS

With regard to the open records law, the primary issue for council members is to
understand that records are very broadly defined and that they include all e-mails
you create or received that are related to your official capacity as a council
member. | strongly advise that you use only your City e-mail account for City
business. In that way City staff can respond to open records requests without
you having to provide e-mails from your private computers.

OPEN MEETINGS

With regards to the open meeting law, a core concept is that the citizens have a
right to have the business of government conducted in the open. As such, one
of the primary issues for council members is the unintended creation of a
meeting. In order to create a meeting under the open meetings law, there must
be sufficient members present to either approve a matter or block a matter from
being approved. In addition, the purpose of the meeting must be to discuss City
business. As such social gatherings with a majority of a governing body are not
going to be considered a meeting, so long as the topic of discussion does not
turn to City business.



Meetings can be created by a series of closely spaced telephone calls between
members of a governing body or even potentially by e-mail exchanges. As is
the case with much of the open meetings law, there is a lot of grey area. If the
exchange looks like a one-way distribution of information, it is not likely to be
determined a meeting. However, if a number of simultaneous or near
simultaneous exchanges take place, like the type of exchange at a meeting,
more questions about the propriety of that exchange are going to arise.

A few other common issues do arise. If you know that a large number of
members of one committee are going to attend another meeting, please let the
City administrator know so that we can properly post the meeting. Also, with
regard to discussion at a meeting, if an item is not on the agenda please do not
discuss it. The City can amend agendas up to 24 hours before a meeting. If
you want to discuss something, get it on the agenda. Finally, with regard to
closed sessions, if a committee wants to hold a closed session, let staff know so
that | can approve the closed session and the language necessary on the
agenda to go into that closed session.

ETHICS

Members of a governing board and other municipal officials cannot accept goods
or services provided because of their position that is not provided to the general
public. A common example is a football ticket. If you are allowed to buy at face
value a ticket that everyone else does not have an opportunity to purchase at
that same value, you should not buy the ticket. The rule regarding acceptance
of goods and services does not include campaign contributions, things of
insubstantial value ($5.00 or less), and items provided by the City or approved of
by the City.

In addition to accepting goods and services, members of governing boards and
other municipal officials cannot debate or vote on things have a direct or indirect
impact on the board member, a member of the board member’s immediate family
or an organization where the member or immediate family member is an officer
or director or controls at least 10% of the organization. One exception to the
rule above is that members of the governing board may vote on items that have a
general impact. Taxes, and special assessments may, for example, have a
substantial impact on the board member but have that same impact on a
substantial number of others in the community.



Finally, there is an old criminal statute that prohibits any official action if the board
member or officer has direct or indirect financial interest in any public contract.
The statute prohibits being both a member of the council and in the officer’s
private capacity bidding for or entering into a contract in which the officer has a
pecuniary interest. The problem is that this statute has been the subject of so
many interpretations by the Wisconsin Attorney General and the League of
Wisconsin Municipalities, that if there is an issue where your company has a
contract with the City we should discuss it.

CONCLUSION

The purpose of this overview is not to give you all of the answers to open
government and ethics questions. The purpose is to give you some
understanding of the potential pitfalls associated with those areas of the law. My
door is always open for discussions on these topics. If you have any questions,
please feel more than free to contact me at any time.

Mark R. Sewell
Fitchburg City Attorney
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Attorney General’s Message
By Attorney General J.B. Van Hollen

Effective oversight of the workings of government and the official acts of government officers
and employees is essential to our system of democratic government—and to our confidence in that
government., Meaningful access to public records plays a vital role in facilitating that oversight. Raising
awareness, providing information, and promoting compliance with the Wisconsin public records law are
top priorities of the Wisconsin Department of Justice.

The Department of Justice publishes this Outline to assist government personnel in complying
with their public records obligations, and to assist members of the public in exetcising their rights under
the public records law. It aims to provide a general understanding of the public records law by explaining
fundamental principles, addressing frequent matters of interest, and answering recurring questions.
Anyone seeking legal advice about application of the public records law to specific factual situations must
contact his or her attorney.

This Outline may be accessed, downloaded, or printed free of charge from the Department of
Justice website, www.doj.state.wi.us. I encourage you to share this Outline with colleagues who may find
it helpful. Anyone seeking brief legal information about the public records law may call the Department
of Justice at (608) 266-3952 to speak with one of our public records attorneys. Written inquiries
also may be mailed to me at Attorney General J.B. Van Hollen, Wisconsin Department of Justice,
Post Office Box 7857, Madison, WI 53707-7857.

As Attorney General, I cannot overstate the importance of full compliance with the public records
law. T recognize and thank all the records custodians and other government personnel diligently
performing their public records duties, and invite them to contact the Department of Justice whenever we
can be of assistance.



WISCONSIN PUBLIC RECORDS LAW
WIS. STAT. §§ 19.31-19.39
COMPLIANCE OUTLINE

(SEPTEMBER 2012)

WISCONSIN DEPARTMENT OF JUSTICE
J.B. VAN HOLLEN, ATTORNEY GENERAL

Chief Editor: Mary E. Burke, Assistant Attorney General

This 2012 edition of the Public Records Law Compliance Outline results from the combined
efforts of the following Wisconsin Department of Justice personnel, all of which are acknowledged and
appreciated:

Connie L. Anderson, Legal Associate
Crystal A. Banse, Assistant Attorney General
Sara K. Beachy, Assistant Attorney General
Carrie M. Benedon, Assistant Attorney General
Adrienne E. Blais, Assistant Attorney General
F. Mark Bromley, Assistant Attorney General
Chad R. Gendreau, Assistant Attorney General
Clayton P. Kawski, Assistant Attorney General
Steven C. Kilpatrick, Assistant Attorney General
Holly C. Pomraning, Assistant Attorney General
Abigail C. S. Potts, Assistant Attorney General
Melissa R. Rhone, Assistant Attorney Geheral
Amy J. Thornton, Law Librarian
Amanda J. Welte, Legal Secretary - Objective

This 2012 edition also reflects contributions to previous editions of the Public Records Law
Compliance Outline by the following current and former Wisconsin Department of Justice personnel, also
acknowledged and appreciated:

Lewis W. Beilin, Assistant Attorney Gereral
Maureen McGlynn Flanagan, Assistant Attorney General
Jennifer Sloan Lattis, Assistant Attorney General
Sara J. Paul, Law Librarian
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I

Wisconsin Public Records Law
Wis. Stat. §§ 19.31 - 19.39
Compliance Outline
(September 2012)

Introduction.

The Wisconsin public records law authorizes requesters to inspect or obtain copies of “records”
maintained by government “authorities.” The identity of the requester or the reason why the
requester wants particular records generally do not matter for purposes of the public records law.
Records are presumed to be open to inspection and copying, but there are some exceptions.
Requirements of the public records law apply to records that exist at the time a public records
request is made. The public records law does not require authorities to provide requested
information if no responsive record exists, and generally does not require authorities to create
new records in order to fulfill public records requests. The public records statutes, Wis. Stat.
§§ 19.31-19.39, do not address the duty to retain records. This outline is intended to provide
general information about the public records law.

II. Public Policy and Purpose.

. “[I]t is declared to be the public policy of this state that all persons are entitled to the greatest possible

information regarding the affairs of government and the official acts of those officers and
employees who represent them.” Wis. Stat. § 19.31. This is one of the strongest declarations of
policy found in the Wisconsin statutes. Zellner v. Cedarburg Sch. Dist. (“Zellner I’), 2007 WI 53,
949, 300 Wis. 2d 290, § 49, 731 N.W.2d 240, § 49.

. Wisconsin legislative policy favors the broadest practical access to government.

Hempel v. City of Baraboo, 2005 W1 120, § 22, 284 Wis. 2d 162, { 22, 699 N.W.2d 551, §22;
Seifert v. Sch. Dist. of Sheboygan Falls, 2007 WI App 207, q 15, 305 Wis. 2d 582, § 15,
740 N.W.2d 177, § 15. Providing citizens with information on the affairs of government is:

[A]n essential function of a representative government and an integral
part of the routine duties of officers and employees whose responsibility
it is to provide such information. To that end, ss. 19.32 to 19.37 shall be
construed in every instance with a presumption of complete public
access, consistent with the conduct of governmental business. The denial
of public access generally is contrary to the public interest, and only in
an exceptional case may access be denied.

Wis. Stat. § 19.31. Courts interpret the public records law in light of this policy declaration, to
foster transparent government. Milwaukee Journal Sentinel v. City of Milwaukee, 2012 WI 65,
940, 341 Wis. 2d 607, § 40, 815 N.W.2d 367, § 40 (Abrahamson, C.J., lead opinion).

. The purpose of the Wisconsin public records law is to shed light on the workings of government

and the acts of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee
Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726, 729 (Ct. App. 1998). Its goal is to



provide access to records that assist the public in becoming an informed electorate.
Milwaukee Journal Sentinel, 2012 WI 65, § 73, 341 Wis. 2d 607, 9§ 73, 815 N.W.2d 367, 973
(Roggensack, J., concurring). The public records law therefore serves a basic tenet of our
democratic system by providing opportunity for public oversight of government. ECO, Inc. v.
City of Elkhorn, 2002 WI App 302, q 16, 259 Wis. 2d 276, ] 16, 655 N.W.2d 510, { 16;
Nichols v. Bennett, 199 Wis. 2d 268, 273, 544 N.W.2d 428, 430 (1996); Linzmeyer v. Forcey,
2002 WI 84, 4 15, 254 Wis. 2d 306, § 15, 646 N.W.2d 811, § 15.

D. The presumption favoring disclosure is strong, but not absolute. Hempel, 2005 WI 120, ¥ 28,
284 Wis. 2d 162, 928, 699 N.W.2d 551, 9 28.

E. The general rule is that “[e]xcept as otherwise provided by law, any requester has a right to
inspect any record.” Wis. Stat. § 19.35(1)(a). Any record specifically exempted from disclosure
by state or federal law or authorized to be exempted from disclosure by state law is exempt from
disclosure under Wis. Stat. § 19.35(1), except that any portion of the record containing public
information is open to public inspection. Wis. Stat. § 19.36(1).

1. Sources of Wisconsin Public Records Law.

A. Wisconsin Stat. §§ 19.31-19.39 (the public records statutes). The public records statutes and related
Wisconsin statutes can be accessed on the Legislature’s website: www.legis.state.wi.us/rsb and in
Appendix C of this outline.

B. Wisconsin Stat. § 19.85(1) (exemptions to the open meetings law, referred to in the public records
law), also accessible at www.legis.state.wi.us/rsb.

C. Court decisions.

D. Attorney General opinions and correspondence. Volumes 71-81 of the Attorney General opinions,
as well as opinions from 1995-present, can be accessed at http.//docs.legis.wi.gov/misc/oag. Certain
opinions and resources also can be accessed at http.//www.doj.state.wi.us/site/lompr.asp.

E. Other sources described below in this outline.

F. Note: The United States Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, does not apply to
states. State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 428 n.6, 538 N.-W.2d 608, 612 n.6
(Ct. App. 1995). Nonetheless, the public policies expressed in FOIA exceptions may be relevant to
application of the common law balancing test discussed in Section VILF., below. Linzmeyer,
2002 WI 84, 1 32-33, 254 Wis. 2d 306, 1 32-33, 646 N.W.2d 811, 94 32-33.

IV. Key Definitions.

A. “Record.” Any material on which written, drawn, printed, spoken, visual, or electromagnetic
information is recorded or preserved, regardless of physical form or characteristics, which has been
created or is being kept by an authority. Wis. Stat. § 19.32(2).

1. Must be created or kept in connection with official purpose or function of the agency.
72 Op. Att’y Gen. 99, 101 (1983); State ex rel. Youmans v. Owens, 28 Wis. 2d 672, 679,
137 N.W.2d 470, 473 (1965). Content determines whether a document is a “record,” not
medium, format, or location. OAG 1-06-09 (December 23, 2009), at 2.

-Pk



Not everything a public official or employee creates is a public record. In re John Doe
Proceeding, 2004 WI 65, q 45, 272 Wis. 2d 208, 9 45, 680 N.W.2d 792, § 45; OAG 1-06-09,
at3n.1. But see Schill v. Wisconsin Rapids Sch. Dist., 2010 WI 86, § 152, 327 Wis. 2d 572,
152, 786 N.W.2d 177, q 152 (Bradley, J., concurring); Id., § 173 (Gableman, J.,
concurring); Id., 9 188 (Roggensack, J., dissenting) (personal e-mail sent or received on an
authority’s computer system is a record).

“Record” includes:

Handwritten, typed, or printed documents.

Maps and charts.

Photographs, films, and tape recordings.

Computer tapes and printouts, CDs and optical discs.

Electronic records and communications.

1. Information regarding government business kept or received by an elected official
on her website, “Making Salem Better,” more likely than not constitutes a record.
OAG 1-06-09, at 2-3.

ii. E-mail sent or received on an authority’s computer system is a record.
This includes personal e-mail sent by officers or employees of the authority. Schill,
2010 WI 86, q 152, 327 Wis. 2d 572, 152, 786 N.W.2d 177, § 152 (Bradley, J.,
concurring); Id.,§ 173 (Gableman, J., concurring); Id., § 188 (Roggensack, J.,

dissenting).

iii, E-mail conducting government business sent or received on the personal e-mail
account of an authority’s officer or employee also constitutes a record.

“Record” also includes contractors’ records. Each authority must make available for
inspection and copying any record produced or collected unhder a contract entered into by the
authority with a person other than an authority to the same extent as if the record were
maintained by the authority. Wis. Stat. § 19.36(3).

a.

Access to contractors’ records does not extend to information produced or collected under a
subcontract to which the authority is not a party, unless the information is required by or
provided to the authority under the general contract to which the authority is a party.
Bidg. & Constr. Trades Council, 221 Wis. 2d at 585, 585 N.W.2d at 730.

Interpreting the scope of contractors’ records covered by this provision, the Wisconsin Court
of Appeals has held that the term “collect” in the Wis. Stat. § 19.36(3) language requiring
disclosure of “any record . . . collected under a contract entered into by the authority with a
person other than an authority to the same extent as if the record were maintained by the
authority” means “to bring together in one place.” The court determined that the statute was
not written so narrowly as to require that the contract be for the purpose of collecting the
records, and could refer to a contract between the authority’s contractor and a subcontractor.
Juneau Co. Star-Times v. Juneau Co., 2011 WI App 150, 9 13-30, 337 Wis. 2d 710,
99 13-30, 807 N.W.2d 655, Y 13-30 (petition for review granted Feb. 23, 2012). As of
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September 2012, this case is before the Wisconsin Supreme Court for review; a decision is
expected by mid-July 2013.

A governmental entity cannot evade its public records responsibilities by shifting a record’s
creation or custody to an agent. Jowrnal/Sentinel, Inc. v. Sch. Bd. of Shorewood,
186 Wis. 2d 443, 453, 521 N.W.2d 165, 170 (Ct. App. 1994); WIREdata, Inc. v. Vill. of
Sussex (“WIREdata II'"), 2008 WI 69, 89, 310 Wis. 2d 397, 9 89, 751 N.w.2d 736, 89
(contract assessor records).

“Record” does not include:

a.

Drafts, notes, preliminary documents, and similar materials prepared for the originator’s
personal use or by the originator in the name of a person for whom the originator is working.
Wis, Stat. § 19.32(2); State v. Panknin, 217 Wis. 2d 200, 209-10, 579 N.W.2d 52, 56-57
(Ct. App. 1998) (personal notes of sentencing judge are not public records).

i. This exception is generally limited to documents that are circulated to those persons
over whom the person for whom the drat is prepared has authority.
77 Op. Att’y Gen. 100, 102-03 (1988).

il. A document is not a draft if it is used for the purposes for which it was commissioned.
Fox v. Bock, 149 Wis. 2d 403, 414, 438 N.W.2d 589, 594 (1989); Journal/Sentinel,
186 Wis. 2d at 455-56, 521 N.W.2d at 171.

ili. Preventing “final” corrections from being made does not indefinitely qualify a document
as adraft. Fox, 149 Wis. 2d at 417, 438 N.W.2d at 595.

iv. Nor does labeling each page of the document “draft” indefinitely qualify a document as
a draft for public records purposes. Fox, 149 Wis. 2d at 417, 438 N.W.2d at 595.

v. This exclusion will be narrowly construed; the burden of proof is on the records
custodian. Fox, 149 Wis. 2d at 411, 417, 438 N.W.2d at 592-93, 595.

Published material available for sale or at the library. Wis. Stat. § 19.32(2).

Materials which are purely the personal property of the custodian and have no relation to his
or her office. Wis, Stat. § 19.32(2).

1. However, personal e-mail sent or received on an authority’s computer system is a
record. Schill, 2010 WI 86, 9 152, 327 Wis. 2d 572, 1152, 786 N.W.2d 177, § 152
(Bradley, J., concurring); Id.,§ 173 (Gableman, J., concurring); Id., 9§ 188
(Roggensack, J., dissenting).

1. Consequently, the definition of “record” does not exempt purely personal e-mail if it
is sent or received on an authority’s computer system (although it need not be
disclosed if purely personal). This exemption should be narrowly construed.
See Memorandum from J.B. Van Hollen, Attorney General, to Interested Parties
(July 28, 2010), available online at Attp.//www.doj.state.wi.us/dls/pr_resources.asp.
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C.

d. Material with access limited due to copyright, patent, or bequest. Wis. Stat. § 19.32(2).

The copyright exception may not apply when the “fair use” exception to copyright
protection can be asserted. Whether use of a particular copyrighted work is a “fair use”
depends on: (1) The purpose and character of the use, including whether the use is for
commercial or nonprofit educational purposes; (2) The nature of the copyrighted work;
(3) The amount and substantiality of the portion used in relation to the copyrighted work
as a whole; and (4) The effect of the use upon the potential market for or value of the
copyrighted work. Zellner I, 2007 W1 53, 428, 300 Wis, 2d 290, § 28, 731 N.W.2d 240,
q28.

e. Note: Statutory exceptions are instances in derogation of legislative intent and should be
narrowly construed. Zellner I, 2007 WI 53, 9 31, 300 Wis. 2d 290, § 31, 731 N.W.2d 240,
9 31 (citing Fox, 149 Wis, 2d at 411, 438 N.W.2d at 592-93).

f. “Record” does not include an identical copy of an otherwise available record. Stone v.
Bd. of Regents, 2007 WI App 223, 20, 305 Wis. 2d 679, § 20, 741 N.-W.2d 774, ] 20.
Anidentical copy, for this purpose, is not meaningfully different from an original for
purposes of responding to a specific public records request. Stone, 2007 WI App 223, { 18,
305 Wis. 2d 679, 18, 741 N.-W.2d 774, 9 18. Cf. Wis. Stat. § 16.61(2)(b)5.

6. Public records requests and responses are themselves “records” for purposes of the public

records law. Nichols, 199 Wis. 2d at 275, 544 N.\W.2d at 431.

“Requester.”

L.

Generally, any person who requests inspection or a copy of a record. Wis. Stat. § 19.32(3).

2. Exception: Any of the following persons are defined as “requesters” only to the extent that the

3.

person requests inspection or copies of a record that contains specific references to that person or
his or her minor children for whom the person has not been denied physical placement under
Wis. Stat. ch. 767:

a. A person committed under the mental health law, sex crimes law, sex predator law, or found
not guilty by reasons of disease or defect, while that person is placed in an inpatient
treatment facility. Wis. Stat. § 19.32(1b), (1d), and (3).

b. A person incarcerated in a state prison, county jail, county house of correction or other state,
county or municipal correctional detention facility, or who is confined as a condition of
probation. Wis. Stat. § 19.32(1c), (1e), and (3).

Note: There is generally a greater right to obtain records containing personally identifiable
information about the requester himself or herself, subject to exceptions specified in Wis. Stat.
§ 19.35(1)(am). See Section VIILG.7., below.

“Authority.” Defined in Wis. Stat. § 19.32(1) as any of the following having custody of a record,
and some others:

1.

A state or local office.



a.

A public or governmental entity, not an independent contractor hired by the public or
governmental entity, is the “authority” for purposes of the public records law. WIREdata I,
2008 WI 69, 975,310 Wis. 2d 397, 75, 751 N.W.2d 736, 9 75 (municipality’s independent
contractor assessor not an authority for public records purposes).

Only “authorities” are proper recipients of public records requests, and only communications
from authorities should be construed as denials of public records requests. WIREdata II,
2008 WI 69, 99 77-78, 310 Wis. 2d 397, 19 77-78, 751 N.W.2d 736, 49 77-78.

An elected official.

An agency, board, commission, committee, council, department, or public body corporate and
politic created by constitution, law, ordinance, rule, or order.

A governmental or quasi-governmental corporation.

a.

A corporation is a quasi-governmental corporation for purposes of the public records law “if,
based on the totality of circumstances, it resembles a governmental corporation in function,
effect, or status.” State v. Beaver Dam Area Dev. Corp., 2008 W1 90, § 9, 312 Wis. 2d 84,
99, 752 N.W.2d 295, 9 9.

Quasi-governmental corporations are not limited to corporations created by acts of
government. Beaver Dam Area Dev. Corp., 2008 WI 90, § 44, 312 Wis. 2d 84, q 44,
752 N.W.2d 295, 9 44.

Determining whether a corporation is a quasi-governmental corporation requires a case by
case analysis. Beaver Dam Area Dev. Corp., 2008 W1 90, 9 8-9, 312 Wis. 2d 84, 1 8-9,
752 N.W.2d 295, 99 8-9. No one factor is conclusive, The non-exclusive list of factors
considered in Beaver Dam Area Dev. Corp. fall into five basic categories:

i. The extent to which the private corporation is supported by public funds;

ii. Whether the private corporation serves a public function and, if so, whether it also has
other, private functions;

iii. Whether the private corporation appears in its public presentations to be a governmental
entity;

iv. The extent to which the private corporation is subject to governmental control; and
v. The degree of access that government bodies have to the private corporation’s records.

OAG 1-02-09 (March 19, 2009).

Any court of law.

The state assembly or senate.

A nonprofit corporation that receives more than 50% of its funds from a county or municipality
and which provides services related to public health or safety to the county or municipality.
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8. A formally constituted sub-unit of any of the above.

“Legal custodian.”

1.

The legal custodian is vested by the authority with full legal power to render decisions and carry
out the authority’s statutory public records responsibilities. Wis. Stat. § 19.33(4).

Identified in Wis. Stat. § 19.33(1)-(5):

a.

An elected official is the legal custodian of his or her records and the records of his or her
office. An elected official may designate an employee to act as the legal custodian.

The chairperson of a committee of elected officials, or the chairperson’s designee, is the
legal custodian of the records of the committee. Similarly, the co-chairpersons of a joint
committee of elected officials, or their designees, are the legal custodians of the records of
the committee.

For every other authority, the authority must designate one or more positions occupied by
an officer or employee of the authority or the unit of government of which it is a part to
be its legal custodian and fulfill its duties under the public records law. If no designation
is made, the default is the authority’s highest ranking officer and its chief administrative
officer, if there is such a person.

There are special provisions in Wis. Stat. § 19.33(5) if the members of an authority are
appointed by another authority.

No elected official is responsible for the records of any other elected official unless he or she
has possession of the records of that other elected official. Wis. Stat. § 19.35(6).

Special custodial rules apply to the following shared law enforcement records.

a.

Law enforcement investigation information provided by a local law enforcement agency
to the Office of Justice Assistance (“OJA”) for sharing with other law enforcement
agencies and prosecutors.

i. Applicable definitions.
(a) “Law enforcement agency” means one of the following:

(1) A governmental unit of one or more persons employed full time by the state
or a political subdivision of the state for the purpose of preventing and
detecting crime and enforcing state laws or local ordinances, employees of
which are authorized to make arrests for crimes while acting within the scope
of their authority. Wis. Stat. § 16.964(18)(a)l., by cross-reference to
Wis. Stat. § 165.83(1)(b).

(2) An agency of a tribe that is established for the purpose of preventing and
detecting crime on the reservation or trust lands of the tribe and enforcing the
tribe’s laws or ordinances, that employs full time one or more
persons who are granted law enforcement and arrest powers under
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1.

Wis. Stat, § 165.92(2)(a), and that was created by a tribe that agrees that its
law enforcement agency will perform the duties required of the agency under
Wis. Stat. §§ 165.83 and 165.84; or the Great Lakes Indian Fish and Wildlife
Commission, if that commission agrees to perform the duties required
under Wis. Stat. §§ 165.83 and 165.84. Wis. Stat. § 16.964(18)(a)l., by
cross-reference to Wis. Stat. § 165.83(1)(e).

(b) “Law enforcement investigation information” means information that is collected
by OJA under Wis. Stat. § 16.964(1m) consisting of arrest reports, incident
reports, and other information relating to persons suspected of committing crimes
that was created by a law enforcement agency and provided to OJA by that
agency for the purpose of sharing with other law enforcement agencies and
prosecutors. Wis. Stat. § 16.964(18)(a)2.

Designation of the legal custodian of this law enforcement investigation information,
for purposes of response to public records requests:

(a) If OJA has custody of a record containing law enforcement investigation
information contained in the record, OJA and any other law enforcement agency
with which OJA shares the information are not the legal custodians of the record
as it relates to that information. Wis. Stat. § 16.964(18)(b).

(b) The legal custodian of the record as it relates to the law enforcement
investigation information is the law enforcement agency that provided the law
enforcement information to OJA. Wis, Stat. § 16.964(18)(b).

Denial of misdirected requests. If OJA or another law enforcement agency receives a
public records request for access to information in a record containing law
enforcement investigation information, OJA or that agency must deny any portion of
the request that relates to the law enforcement investigation information. Wis. Stat.
§ 16.964(18)(b).

Law enforcement records in the custody of local information technology authorities for
purposes of information storage, information technology processing, or other information
technology usage.

.

Applicable definitions.

(a) “Law enforcement agency” means a governmental unit of one or more persons
employed full time by the state or a political subdivision of the state for the
purpose of preventing and detecting crime and enforcing state laws or local
ordinances, employees of which are authorized to make arrests for crimes
while acting within the scope of their authority. Wis. Stat. § 19.35(7)(a)l., by
cross-reference to Wis. Stat. § 165.83(1)(b).

(b) “Law enforcement record” means a record that is created or received by a law
enforcement agency and that relates to an investigation conducted by a law
enforcement agency or a request for a law enforcement agency to provide law
enforcement services. Wis. Stat. § 19.35(7)(a)2.
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(c) “Local information technology authority” means a local public office or local
governmental unit whose primary function is information storage, information
technology processing, or other information technology usage. Wis. Stat.
§ 19.35(7)(a)3.

ii. Legal custodian of these law enforcement records, for purposes of public records
requests:

(a) The legal custodian is not the local information technology authority having
custody of a law enforcement record for the primary purpose of information
storage, information technology processing, or other information technology.
Wis. Stat. § 19.35(7)(b).

(b) The legal custodian of a law enforcement record is the authority for which the
record is stored, processed, or otherwise used. Wis. Stat. § 19.35(7)(b).

iii. Denial of misdirected requests. A local information technology authority that
receives a request for access to information in a law enforcement record must deny
any portion of the request that relates to information in a local law enforcement
record. Wis. Stat. § 16.964(18)(b).

“Record subject.” An individual about whom personally identifiable information is contained in
arecord. Wis. Stat. § 19.32(2g).

“Personally identifiable information.” Information that can be associated with a particular
individual through one or more identifiers or other information or circumstances. Wis. Stat.
§§ 19.32(1r) and 19.62(5).

“Local public office.” Defined in Wis. Stat. §§ 19.32(1dm) and 19.42(7w). Includes, among
others, the following (excluding any office that is a state public office):

1.

2.

An elective office of a local governmental unit (as defined in Wis. Stat. § 19.42(7u)).
A county administrator or administrative coordinator, or a city or village manager.

An appointive office or position of a local governmental unit (as defined in Wis. Stat.
§ 19.42(7u)) in which an individual serves for a specified term, except a position limited to
the exercise of ministerial action or a position filled by an independent contractor.

An appointive office or position of a local government which is filled by the governing body
of the local government or the executive or administrative head of the local government and
in which the incumbent serves at the pleasure of the appointing authority, except a clerical
position, a position limited to the exercise of ministerial action, or a position filled by an
independent contractor.

Any appointive office or position of a local governmental unit (as defined in Wis. Stat.
§ 19.42(7u)) in which an individual serves as the head of a department, agency, or division of
the local governmental unit, but does not include any office or position filled by a municipal
employee (as defined in Wis. Stat. § 111.70(1)(1)).



6.

The statutory definition of “local public office” does not include any position filled
by an independent contractor, WIREdata II, 2008 W1 69, § 75, 310 Wis. 2d 397, 75,
751 N.W.2d 736, 9 75 (contract assessors).

H. “State public office.” Defined in Wis. Stat. §§ 19.32(4) and 19.42(13). Includes, among others,

the following:

1. State constitutional officers and other elected state officials identified in Wis. Stat.
§ 20.923(2).

2. Most positions to which individuals are regularly appointed by the Governor,

3. State agency positions identified in Wis. Stat. § 20.923(4).

4. State agency deputies and executive assistants, and Office of Governor staff identified in

Wis. Stat. § 20.923(8)-(10).

Division administrators of offices created under Wis. Stat. ch. 14, or departments or
independent agencies created under Wis, Stat. ch. 15.

Legislative staff identified in Wis. Stat. § 20.923(6)(h).

Specified University of Wisconsin System executives, and senior executive positions
identified in Wis. Stat. § 20.923(4g).

Specified technical college district executives and Wisconsin Technical College System
senior executive positions identified in Wis. Stat. § 20.923(7).

Municipal judges.

V. Before Any Request: Procedures for Authorities.

A. Records policies. An authority (except members of the Legislature and members of any local
governmental body) must adopt, display, and make available for inspection and copying at its offices
information about its public records policies. Wis. Stat. § 19.34(1). The authority’s policy must
include:

1.

23

A description of the organization.

The established times and places at which the public may obtain information and access to
records in the organization’s custody, or make requests for records, or obtain copies of records.

The costs for obtaining records.
The identity of the legal custodian(s).

The methods for accessing or obtaining copies of records.

-10 -
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6. For authorities that do not have regular office hours, any notice requirement of intent to inspect
or copy records.

7. Each position that constitutes a local public office or a state public office.

Hours for access. There are specific statutory requirements regarding hours of access. Wis. Stat.
§ 19.34(2).

1. If the authority maintains regular office hours at the location where the records are kept, public
access to the records is permitted during those office hours unless otherwise specifically
authorized by law,

2. If'there are no regular office hours at the location where the records are kept, the authority must:

a. Provide access upon at least 48 hours written or oral notice of intent to inspect or copy a
record, or

b. Establish a period of at least 2 consecutive hours per week during which access to records of
the authority is permitted. The authority may require 24 hours advance written or oral notice
of intent to inspect or copy a record.

Facilities for requesters. An authority must provide facilities comparable to those used by its
employees to inspect, copy, and abstract records. The authority is not required to purchase or lease
photocopying or other equipment or provide a separate room. Wis. Stat. § 19.35(2).

Fees for responding. Wis. Stat. § 19.35(3). For detailed information about permissible fees,
see Section XI.C., below.

Records retention policies. Records retention is a subject that is generally related to, but different
from, the access requirements imposed by the public records law. See Wis. Stat. § 16.61 for
retention requirements applicable to state authorities and Wis. Stat. § 19.21 for retention
requirements applicable to local authorities. Caution: Under the public records law, an authority
may not destroy a record after receipt of a request for that record until at least sixty days after denial
or until related litigation is completed. Wis. Stat. § 19.35(5). The sixty-day time period excludes
Saturdays, Sundays, and legal holidays. See Wis. Stat. § 19.345.

1. The records retention provisions of Wis. Stat. § 19.21 are not part of the public records law.
State ex rel. Gehl v. Connors, 2007 W1 App 238, 9 13, 306 Wis. 2d 247, § 13, 742 N.W.2d 530,
q13.

2. An authority’s alleged failure to keep requested records may not be attacked under the public
records law. Gehl, 2007 W1 App 238, 9 13, 306 Wis. 2d 247, 9 13, 742 N.W.2d 530, 9 13.

VI. The Request.

A.

B.

Written or oral. Requests do not have to be in writing. Wis. Stat. § 19.35(1)(h).
Requester identification. The requester generally does not have to identify himself or herself.

Wis. Stat. § 19.35(1)(1). Caution: Certain substantive statutes, such as those concerning student
records and health records, may restrict record access to specified persons. When records of that
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nature are the subject of a public records request, the records custodian should confirm before
releasing the records that the requester is someone statutorily authorized to obtain the requested
records. See Wis. Stat. § 19.35(1)(i) for other limited circumstances in which a requester may be
required to show identification.

. Purpose. The requester does not need to state the purpose of the request. Wis. Stat. § 19.35(1)(h)
and (i).

. Reasonable specificity. The request must be reasonably specific as to the subject matter and length
of time involved. Wis. Stat. § 19.35(1)(h). Schopper v. Gehring, 210 Wis. 2d 208, 212-13,
565 N.W.2d 187, 189-90 (Ct. App. 1997) (request for tape and transcript of three hours of 911 calls
on 60 channels is not reasonably specific).

1.

The purpose of the time and subject matter limitations is to prevent unreasonably burdening a
records custodian by requiring the records custodian to spend excessive amounts of time and
resources deciphering and responding to a request. Schopper, 210 Wis. 2d at 213, 565 N.W.2d
at 190; Gehl, 2007 WI App 238,917, 306 Wis. 2d 247,917, 742 N.W.2d 530, ] 17.

The public records law will not be interpreted to impose such a burden upon a records custodian
that normal functioning of the office would be severely impaired. Schopper, 210 Wis. 2d at 213,
565 N.W.2d at 190.

A records custodian should not have to guess at what records a requester desires. Seifert,
2007 WI App 207, 142, 305 Wis. 2d 582, 142, 740 N.W.2d 177, § 42.

A records custodian may not deny a request solely because the records custodian believes that
the request could be narrowed. Gehl, 2007 WI App 238, Y 20, 306 Wis. 2d 247, Y 20,
742 N.W.2d 530, § 20.

The fact that a public records request may result in generation of a large volume of records is not
in itself a sufficient reason to deny a request as not properly limited. Gehl, 2007 WI App 238,
923, 306 Wis. 2d 247, 9 23, 742 N.W.2d 530, 9 23.

a. At some point, an overly broad request becomes sufficiently excessive to warrant rejection
pursuant to Wis. Stat. § 19.35(1)(h). Gehl, 2007 WI App 238, 24, 306 Wis. 2d 247, § 24,
742 N.W.2d 530, 9 24.

b. The public records law does not impose unlimited burdens on authorities and records
custodians. Gehl, 2007 WI App 238, 23, 306 Wis. 2d 247, ] 23, 742 N.W.2d 530, 9 23
(request too burdensome when it would have required production of voluminous records
relating to virtually all county zoning matters over a two-year period, without regard to the
parties involved or whether the matters implicated requestet’s interests in any way).

A records custodian may contact a requester to clarify the scope of a confusing request, or to
advise the requester about the number and cost of records estimated to be responsive to the
request. These contacts, which are not required by the public records law, may assist both the
records custodian and the requester in determining how to proceed. Records custodians making
these courtesy contacts should take care not to communicate with the requester in a way likely to
be interpreted as an attempt to chill the requester’s exercise of his or her rights under the public
records law.
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E. Format.

L.

“Magic words” are not required. A request which reasonably describes the information or record
requested is sufficient. Wis. Stat. § 19.35(1)(h).

2. A request, reasonably construed, triggers the statutory requirement to respond. For example, a

request made under the “Freedom of Information Act” should be interpreted as being made
under the Wisconsin public records law. See ECO, Inc., 2002 WI App 302, 923,
259 Wis, 2d 276, 9 23, 655 N.W.2d 510, 1 23.

A request is sufficient if it is directed at an authority and reasonably describes the records or
information requested. Seifert, 2007 WI App 207, § 39, 305 Wis. 2d 582, 39, 740 N.W.2d 177,
9 39 (request for records created during investigation or relate to disposition of investigation not
construed to include billing records of attorneys involved in investigation).

4. No specific form is required by the public records law.

F. Ongoing requests. “Continuing” requests are not contemplated by the public records law. “The
right of access applies only to records that exist at the time the request is made, and the law
contemplates custodial decisions being made with respect to a specific request at the time the request
is made.” 73 Op. Att’y Gen. 37, 44 (1984).

G. Requests are records. Public records requests received by an authority are themselves “records” for
purposes of the public records law. Nichols, 199 Wis. 2d at 275, 544 N.W.2d at 431.

VII. The Response to the Request.

A. Mandatory. The records custodian must respond to a public records request. ECO, Inc.,
2002 WI App 302, 99 13-14, 259 Wis. 2d 276, 1 13-14, 655 N.W.2d 510, 91 13-14.

B. Timing. Response must be provided “as soon as practicable and without delay.” Wis. Stat.
§ 19.35(4)(a).

1.

The public records law does not require response within any specific time, such as
“two weeks” or “48 hours.”

DOJ policy is that ten working days generally is a reasonable time for responding to a simple
request for a limited number of easily identifiable records. For requests that are broader in
scope, or that require location, review or redaction of many documents, a reasonable time for
responding may be longer. However, if a response cannot be provided within ten working
days, it is DOJ’s practice to send a communication indicating that a response is being
prepared.

An authority is not obligated to respond within a timeframe unilaterally identified by a
requester, such as: “I will consider my request denied if no response is received by Friday
and will seek all available legal relief.” To avoid later misunderstandings, it may be prudent
for an authority receiving such a request to send a brief acknowledgment indicating when a
response reasonably might be anticipated.
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What constitutes a reasonable time for a response to any specific request depends on the
nature of the request, the staff and other resources available to the authority to process the
request, the extent of the request, and related considerations. Whether an authority is acting
with reasonable diligence in responding to a particular request will depend on the totality of
circumstances surrounding that request. WIREdata II, 2008 WI 69, 9 56, 310 Wis. 2d 397,
956,751 N.W.2d 736, § 56.

Requests for public records should be given high priority.

Compliance at some unspecified future time is not authorized by the public records law.
The records custodian has two choices: comply or deny. WIMJ, Inc. v. Sullivan,
204 Wis. 2d 452, 457-58, 555 N.W.2d 140, 142 (Ct. App. 1996).

An authority should not be subjected to the burden and expense of a premature public records
lawsuit while it is attempting in good faith to respond, or to determine how to respond, to a
public records request. WIREdata II, 2008 W1 69, Y 56, 310 Wis. 2d 397, § 56, 751 N.W.2d 736,
9 56.

An arbitrary and capricious delay or denial exposes the records custodian to punitive damages
and a $1,000.00 forfeiture. Wis. Stat. § 19.37. See Section XIII, below.

. Format. If the request is in writing, a denial or partial denial of access also must be in writing.
Wis. Stat. § 19.35(4)(b).

. Content of denials. Reasons for denial must be specific and sufficient. Cf. Hempel, 2005 WI 120,
19 25-26, 284 Wis. 2d 162, 1 25-26, 699 N.W.2d 551, 1 25-26.

1.

A records custodian need not provide facts supporting the reasons it identifies for denying a
public records request, but must provide specific reasons for the denial. Hempel, 2005 WI 120,
979,284 Wis. 2d 162, 79, 699 N.-W.2d 551, 9 79.

Just stating a conclusion without explaining specific reasons for denial does not satisfy the
requirement of specificity.

a. If confidentiality of requested records is guaranteed by statute, citation to that statute is
sufficient.

b. If further discussion is needed, a records custodian’s denial of access to a public record must
be accompanied by a statement of the specific public policy reasons for refusal. Chvala v.
Bubolz, 204 Wis. 2d 82, 86-87, 552 N.W.2d 892, 894 (Ct. App. 1996).

i. The records custodian must give a public policy reason why the record warrants
confidentiality, but need not provide a detailed analysis of the record and why public
policy directs that it be withheld. Portage Daily Register v. Columbia County Sheriff’s
Dep’t, 2008 WI App 30, ] 14, 308 Wis. 2d 357, 9 14, 746 N.-W.2d 525, 9 14.

ii. The specificity requirement is not met by mere citation to the open meetings
exemption statute, or bald assertion that release is not in the public interest.
Journal/Sentinel, Inc. v. Aagerup, 145 Wis. 2d 818, 823, 429 N.W.2d 772, 774
(Ct. App. 1988). But see State ex rel. Blum v. Bd. of Educ., 209 Wis. 2d 377, 386-88,
565 N.W.2d 140, 144-45 (Ct. App. 1997) (failure to cite statutory section that warrants
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10.

withholding requested records does not mandate that court order access). For further
information about how public policies underlying open meetings law exemptions may
be considered in the public records balancing test, see Section VIILF.2.b., below.

¢. Need to restrict access still must exist at the time the request is made for the record. Reason
to close a meeting under Wis. Stat. § 19.85 is not sufficient reason alone to subsequently
deny access to a record of the meeting. Wis. Stat. § 19.35(1)(a).

The purpose of the specificity requirement is to give adequate notice of the basis for denial, and
to ensure that the records custodian has exercised judgment. Journal/Sentinel, 145 Wis. 2d
at 824, 429 N.W.2d at 774.

The specificity requirement provides a means of preventing records custodians from arbitrarily
denying access to public records without weighing the relative harm of non-disclosure
against the public interest in disclosure. Portage Daily Register, 2008 WI App 30, | 14,
308 Wis. 2d 357, 9 14, 746 N.W.2d 525, 9 14.

The sufficiency requirement provides the requester with sufficient notice of the reasons for
denial to enable him or her to prepare a challenge, and provides a basis for review in the event of
a court action. Portage Daily Register, 2008 WI App 30, | 14, 308 Wis. 2d 357, § 14,
746 N.W.2d 525, q 14.

An offer of compliance, but conditioned on unauthorized costs and terms, constitutes a denial.
WIREdata, Inc. v. Vill. of Sussex (“WIREdata I"), 2007 WI App 22, 9 57, 298 Wis. 2d 743, 4 57,
729 N.W.2d 757, 9 57.

If no responsive records exist, the authority should say so in its response. An authority also
should indicate in its response if responsive records exist but are not being provided due to a
statutory exception, a case law exception, or the balancing test. Records or portions of
records not being provided should be identified with sufficient detail for the requester to
understand what is being withheld, such as “social security numbers” or “purely personal
e-mails sent or received by employees that evince no violation of law or policy.”

Denial of a written request must inform the requester that the denial is subject to review in an
action for mandamus under Wis. Stat. § 19.37(1), or by application to the local district attorney
or Attorney General. Wis. Stat. § 19.35(4)(b).

The adequacy of a custodian’s asserted reasons for withholding requested records, or
redacting portions of the records before release, may be challenged by filing a court action
called a petition for writ of mandamus. See Section XIILA., below, for more information
about filing a mandamus action.

If denial of a public records request is challenged in a mandamus proceeding, the court will
examine the sufficiency of the reasons stated for denying the request.

a. On review, it is not the court’s role to hypothesize or consider reasons not asserted by the
records custodian’s response. If the custodian fails to state sufficient reasons for denying
the request, the court will issue a writ of mandamus compelling disclosure of the
requested records. Osborn v. Bd. of Regents, 2002 WI 83, | 16, 254 Wis. 2d 266, q 16,
647 N.W.2d 158, 4 16; accord Beckon v. Emery, 36 Wis. 2d 510, 516, 153 N.W.2d 501, 503
(1967) (court may order mandamus even if sound, but unstated, reasons exist or can be
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conceived of by the court); Kroeplin v. Wis. Dep’t of Natural Res., 2006 WI App 227, 9 45,
297 Wis. 2d 254, § 45, 725N.W.2d 286, 9 45. Cf Blum, 209 Wis. 2d at 388-91,
565 N.W.2d at 145-46 (an authority’s failure to cite specific statutory exemption justifying
nondisclosure does not preclude the court from considering statutory exemption).

b. The reviewing court is free to evaluate the strength of the records custodian’s reasoning, in
the absence of facts. But factual support for the records custodian’s reasoning in the
statement of denial likely will strengthen the custodian’s case before the reviewing court.
Hempel, 2005 W1 120, § 80, 284 Wis. 2d 162, 4 80, 699 N.W .2d 551, § 80.

E. Redaction. If part of the record is disclosable, that part must be disclosed. Wis. Stat. § 19.36(6).

1.

An authority is not relieved of the duty to redact non-disclosable portions just because the
authority believes that redacting confidential information is burdensome. Osborn, 2002 WI 83,
946, 254 Wis. 2d 266, § 46, 647 N.W.2d 158, § 46.

However, an authority does not have to extract information from existing records and compile it
in a new format. Wis. Stat. § 19.35(1)(L); WIREdata I, 2007 WI App 22, 9 36, 298 Wis. 2d 743,
936,729 N.W.2d 757, 9 36.

F. Motive and context. A requester need not state or provide a reason for his or her request. Wis. Stat.
§ 19.35(1)(1). When performing the balancing test described below in Section VIILF., however, a
record custodian “almost inevitably must evaluate context to some degree.” Hempel, 2005 WI 120,
966, 284 Wis. 2d 162, § 66, 699 N.-W.2d 557, q 66.

G. Obligation to preserve responsive records. When a public records request is made, the authority is
obligated to preserve responsive records for certain periods of time.

1.

After receiving a request for inspection or copying of a record, the authority may not destroy the
record until after the request is granted or until at least sixty days after the request is denied
(ninety days if the requester is a committed or incarcerated person). Wis. Stat. § 19.35(5). These
time periods exclude Saturdays, Sundays, and legal holidays. See Wis. Stat. § 19.345.

If the authority receives written notice that a mandamus action relating to a record has been
commenced under Wis. Stat. § 19.37 (an action to enforce the public records law), the record
may not be destroyed until after the order of the court relating to that record is issued and the
deadline for appealing that order has passed. Wis. Stat. § 19.35(5).

If the court order in a mandamus action is appealed, the record may not be destroyed until the
court order resolving the appeal is issued. Wis, Stat. § 19.35(5).

If the court orders production of any record and the order is not appealed, the record may not be
destroyed until after the request for inspection or copying has been granted. Wis. Stat.
§ 19.35(5).

An authority or custodian does not violate Wis. Stat. § 19.35(5) by destroying an identical copy
of an otherwise available record. Store, 2007 WI App 223, § 20, 305 Wis. 2d 679, 9 20,
741 N.W.2d 774, 9 20.

H. Responses are records. Responses to public records requests are themselves “records” for
purposes of the public records law. Nichols, 199 Wis. 2d at 275, 544 N.W.2d at 431.
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I.  Access to information vs. participation in electronic forum. The public records law right of
access extends to making available for inspection and copying the information contained on a limited
access website used by an elected official to gather and provide information about official business,
but not necessarily participation in the online discussion itself. OAG I-06-09, at 3-4.

J. Certain shared law enforcement records. See Section IV.D.4., above, for special rules governing
response to requests for certain shared law enforcement records.

VIII. Analyzing the Request.

A. Access presumed. The public records law presumes complete public access to public records, but
there are some restrictions and exceptions. Wis. Stat. § 19.31; Youmans, 28 Wis. 2d at 683,
137 N.W.2d at 475.

1. Requested records fall into one of three categories: (1) absolute right of access; (2) absolute
denial of access; and (3) right of access determined by balancing test. Hathaway v. Joint Sch.
Dist. No. 1, Green Bay, 116 Wis. 2d 388, 397, 342 N.W.2d 682, 686-87 (1984).

2. If neither a statute nor case law requires disclosure or creates a general exception to disclosure,
the records custodian must decide whether the strong public policy favoring disclosure is
overcome by some even stronger public policy favoring limited access or nondisclosure. This
“balancing test,” described more fully in Section VIILF., below, determines whether the
presumption of openness is overcome by another public poliey concern. Hempel, 2005 W1 120,
94,284 Wis. 2d 162, 14, 699 N.W.2d 551, 4.

3. Unless a statutory or court-created exception makes a record confidential, each public records
request requires a fact-specific analysis. “The custodian, mindful of the strong presumption of
openness, must perform the [public] records analysis on a case-by-case basis.” Hempel,
2005 W1 120, § 62, 284 Wis. 2d 162, § 62, 699 N.W.2d 551, § 62.

4. The Legislature has entrusted records custodians with substantial discretion. Hempel,
2005 WI 120, 1 62, 284 Wis. 2d 162, 9 62, 699 N.W.2d 551, q 62.

5. However, an authority or a records custodian cannot unilaterally implement a policy creating a
“blanket exemption” from the public records law. Hempel, 2005 WI 120, § 69, 284 Wis. 2d 162,
169, 699 N.W.2d 551, § 69.

6. Caution. Wisconsin Stat. § 19.35(1)(am) gives a person greater rights of access than the
general public to records containing personally identifiable information about that person.

See Section VIIL.G.7., below.

7. Caution: An agreement to keep certain records confidential will not necessarily override
disclosure requirements of the public records law. See Section VIILG.5., below.

B. Suggested four-step approach. Additional information about each step is explained in
Sections VIII.C.-F., below.

1. Step One: Is there such a record?

a. Ifyes, proceed to Step Two.
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b. Ifno, analysis stops—no record access.

Step Two: Is the requester entitled to access the record pursuant to statute or court decision?
a. Ifyes, record access is permitted.

b. Ifno, proceed to Step Three.

Step Three: Is the requester prohibited from accessing the record pursuant to statute or court
decision?

a. Ifyes, analysis stops—no record access.

b. Ifno, proceed to Step Four.

Step Four: Does the balancing test compel access to the record?
a. Ifyes, record access is permitted.

b. Ifno, analysis stops—no record access.

C. Step One: Is there such a record?

1.

2.

The public records law provides access to existing records maintained by authorities.

The public records law does not require an authority to provide requested information if no
record exists; or to simply answer questions about a topic of interest to the requester.

An authority is not required to create a new record by extracting and compiling information from
existing records in a new format. See Wis. Stat. § 19.35(1)(L). See also George v. Record
Custodian, 169 Wis. 2d 573, 579, 485 N.W.2d 460, 462 (Ct. App. 1992).

If no responsive record exists, the records custodian should inform the requester. Cf. State ex rel.
Zinngrabe v. Sch. Dist. of Sevastopol, 146 Wis. 2d 629, 431 N.W.2d 734 (Ct. App. 1988).

The purpose of the public records law is to provide access to recorded information in
records. Granting access to just one of two or more identical records fulfills this purpose.
Stone, 2007 WI App 223, § 20, 305 Wis. 2d 679, 9 20, 741 N.W.2d 774,  20.

D. Step Two: Is the requester entitled to access the record pursuant to statute or court decision?

L.

By statute expressly requiring access. Youmans, 28 Wis. 2d at 685, 137 N.W.2d at 476-77. For
example:

a. Uniform traffic accident reports. Wis. Stat. § 346.70(4)(f); see also State ex rel. Young v.
Shaw, 165 Wis. 2d 276, 290-91, 477 N.W.2d 340, 346 (Ct. App. 1991).

b. Books and papers that are “required to be kept” by the sheriff, clerk of circuit court, register
of deeds, county treasurer, register of probate, county clerk, and county surveyor. Wis. Stat.
§ 59.20(3)(a).
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i. The burden is on the requester to show that the requested record is one that is
“required to be kept.” See State ex rel. Schultz v. Bruend], 168 Wis, 2d 101, 110,
483 N.W.2d 238, 242 (Ct. App. 1992) (discusses when records are “required to be kept”
under predecessor statute, Wis. Stat. § 59.14); see also State ex rel. Journal Co. v.
County Court, 43 Wis. 2d 297, 307, 168 N.W.2d 836, 840 (1969) (statute compels court
clerk to disclose memorandum decision impoundéd by judge because it is a paper
“required to be kept in his office”).

ii. Caution: Even statutory rights to access that appear absolute can be limited if another
statute allows the records to be sealed, if disclosure infringes on a constitutional right,
orif the administration of justice requires limiting access to judicial records.
See State ex rel. Bilder v. Twp. of Delavan, 112 Wis. 2d 539, 554-56, 334 N.W.2d 252,
260-61 (1983); Schultz, 168 Wis. 2d at 108, 483 N.W.2d at 240; In re John Doe
Proceeding, 2003 WI 30, 99 59-72, 260 Wis. 2d 653, 99 59-72, 660 N.W.2d 260,
99 59-72; State v. Stanley, 2012 WI App 42, 17 60-64, 340 Wis. 2d 663, {f 60-64,
814 N.W.2d 867, 91 60-64 (petition for review filed April 14, 2012).

2. By court decision expressly requiring access. For example:

a.

Daily arrest logs or police “blotters” at police departments. Newspapers, Inc. v. Breier,
89 Wis. 2d 417, 440, 279 N.W.2d 179, 190 (1979).

Faculty outside income reports. Capital Times v. Bock, Case No. 164-312 (Dane Co.,
April 12, 1983).

In these cases, the courts concluded that case-by-case determination of public access would
impose excessive and unwarranted administrative burdens.

E. Step Three: Is the requester prohibited from accessing the record pursuant to statute or court
decision?

1.

Wisconsin Stat. § 19.36(2)-(13) lists records specifically exempt from disclosure pursuant to the
public records statute itself. Other state and federal statutes, and court decisions, also require that
certain types of records remain confidential.

a.

“Any record which is specifically exempted from disclosure by state or federal law or
authorized to be exempted from disclosure by state law is exempt from disclosure [under the
public records law].” Wis. Stat. § 19.36(1).

Many of these exceptions are discussed elsewhere in this outline, but some key examples are
set forth below in Sections VIILE.2.-5.

An agency cannot create an exception to Wis. Stat. §§ 19.31 and 19.35 by adopting an
administrative rule inconsistent with the public records law. Chvala, 204 Wis. 2d at 91,
552 N.W.2d at 896.

Legislative ratification of a collective bargaining agreement, without enacting companion
legislation expressly amending the public records law, does not create an exception to the
public records law. Milwaukee Journal Sentinel v. Wisconsin Dep’t of Admin., 2009 WI 79,
93,319 Wis. 2d 439, 1 3, 768 N.W 2d 700, 9 3. The public’s rights under the public records
law may not be contracted away through the collective bargaining process. Id., § 53.
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c.

Caution:  Statutory exemptions are narrowly construed. Chvala, 204 Wis. 2d at 88,
552 N.W.2d at 895; Hathaway, 116 Wis. 2d at 397, 342 N.W.2d at 686-87.

2. Exempt from disclosure by the public records statutes. For example:

a.

Information maintained, prepared, or provided by an employer concerning the home address,
home e-mail address, home telephone number, or social security number of an employee.
Wis. Stat. § 19.36(10)(a).

Information maintained, prepared, or provided by an employer concerning the home address,
home e-mail address, home telephone number, or social security number of an individual
who holds a local public office or a state public office.

Exception: The home address of an individual holding an elective public office or the
home address of an individual who, as a condition of employment, is required to live in
a specific location may be disclosed. Wis. Stat. § 19.36(11).

Information related to a current investigation of possible employee criminal conduct or
misconduct connected to employment prior to the disposition of the investigation. Wis. Stat.

§ 19.36(10)(b).

i.  Caution: This exemption does not apply to individuals holding a local public office or
state public office in the authority to which the request is addressed. See Wis. Stat.
§ 19.32(1bg).

. An “investigation” reaches its final “disposition” when the public employer has
completed the investigation, and acts to impose discipline. A post-investigation
grievance filed pursuant to a collective bargaining agreement does not extend the
“investigation” for purposes of the statute. See Local 2489, AFSCME, AFL-CIO v. Rock
County, 2004 WI App 210, Y 12, 15, 277 Wis. 2d 208, 7 12, 15, 689 N.W.2d 644,
99 12, 15; Zeliner I, 2007 W1 53, 9 33-38, 300 Wis. 2d 290, 91 33-38, 731 N.W.2d 240,
99 33-38.

iii. This exception codifies common law standards and continues the tradition of keeping
records related to misconduct investigations closed while those investigations are
ongoing, but providing public oversight over the investigations after they have
concluded. Kroeplin, 2006 WI App 227, § 31, 297 Wis. 2d 254, § 31, 725 N.W.2d 286,
931.

Information pertaining to an employee’s employment examination, except an examination
score if access to that score is not otherwise prohibited. Wis. Stat. § 19.36(10)(c).

i.  Caution: This exemption does not apply to individuals holding a local public office or
state public office in the authority to which the request is addressed. See Wis. Stat.
§ 19.32(1bg).

1i. See also Wis. Stat. § 230.13 (providing that certain personnel records of state employees
and applicants for state employment are or may be closed to the public).

Information relating to one or more specific employees that is used by an authority or by the
employer of the employees for staff management planning, including performance
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evaluations, judgments, or recommendations concerning future salary adjustments or other
wage ftreatments, management bonus plans, promotions, job assignments, letters of
reference, or other comments or ratings relating to employees. Wis. Stat. § 19.36(10)(d).

i.  Caution: This exemption does not apply to individuals holding a local public office or
state public office in the authority to which the request is addressed. See Wis. Stat.
§ 19.32(1bg).

ii. Wisconsin Stat. § 19.36(10)(d) does not apply to records of investigations into
alleged employee misconduct, and does not create a blanket exemption for
disciplinary and misconduct investigation records. Kroeplin, 2006 WI App 227,
19 20, 32, 297 Wis. 2d 254, 9 20, 32, 725 N.W.2d 286, 1 20, 32.

iii. See also Wis. Stat. § 230.13 (providing that certain personnel records of state employees
and applicants for state employment are closed to the public).

Investigative information obtained for law enforcement purposes, when required by federal
law or regulation to be kept confidential, or when confidentiality is required as a condition to
receipt of state aids. Wis. Stat. § 19.36(2).

Computer programs (but the material input and the material produced as the product of a
computer program is subject to the right of inspection and copying). Wis. Stat. § 19.36(4).

Trade secrets. Wis. Stat. § 19.36(5); Beaver Dam Area Dev. Corp., 2008 WI 90, 9 83,
308 Wis. 2d 357, § 83, 752 N.W.2d 295, § 83.

Identities of certain applicants for public positions. See Wis. Stat. § 19.36(7) for further
information.

Identities of law enforcement informants. See Wis. Stat. § 19.36(8) and Section VIIL.G.3.d.,
below, for further information.

Plans or specifications for state buildings. Wis. Stat. § 19.36(9).
Prevailing wage information. Wis. Stat. § 19.36(12).

. An individual’s account or customer numbers with a financial institution. Wis. Stat.
§ 19.36(13).

Exempt from disclosure by other state statutes (unless authorized by an exception or other
provision in the statutes themselves). For example:

Pupil records. Wis. Stat. § 118.125(1)(d).
Patient health care records. Wis. Stat. § 146.82.

i. “Patient health care records” means, with certain statutory exceptions, all records
related to the health of a patient prepared by or under the supervision of a health
care provider; and records made by ambulance service providers, EMTs, or first
responders in administering  emergency care, handling, and transporting sick,
disabled, or injured individuals. Wis, Stat. §§ 146.81(4) and 256.15(2)(a).
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ii.

ii.

Various statutory provisions allow disclosure to specified persons with or without the
patient’s consent. See Wis, Stat. § 146.82.

Wisconsin Stat. § 256.15(12)(b) provides a limited disclosure exception for
ambulance service providers who also are “authorities” under the public records
law: information contained on a record of an ambulance run which identifies the
ambulance service provider and emergency medical technicians involved; date of the
call, dispatch and response times; reason for the dispatch; location to which the
ambulance was dispatched; destination of any transport by the ambulance; and name,
age, and gender of the patient. Disclosure of this information is subject to the
usual case-by-case, totality of circumstances public records balancing test.
78 Op. Att’y Gen. 71, 76 (1989); OAG I1-03-07 (September 27, 2007), at 6-8.

. Mental health registration and treatment records. Wis. Stat. § 51.30(1)(am), (1)(b), and (4).
These include duplicate copies of statements of emergency detention in the possession of a
police department, absent written informed consent or a court order for disclosure.
Watton v. Hegerty, 2008 W1 74, 9 30, 311 Wis. 2d 52, 130, 751 N.W.2d 369, ] 30.

d. Law enforcement, court, and agency records involving children and juveniles.

i

ii.

Law enforcement officers’ records of children and juveniles. Wis,  Stat.
§§ 48.396(1)-(1d), (5)-(6), and 938.396(1), (1j), and (10). See also Section VIIL.G.4.a.

(a) Exceptions include news reporters who wish to obtain information for the purpose
of reporting news without revealing the identity of the child or juvenile. Wis. Stat.
§§ 48.396(1) and 938.396(1)(b)1.

(b) Certain exceptions also apply to motor vehicle operation records and operating
privilege records. Wis. Stat. § 938.396(3)~(4).

(c) See Wis. Stat. §§ 48.396(1)-(1d), (5), and (6), and 938.396(1)-(1j) and (10) for other
exceptions.

Records of courts exercising jurisdiction over children and juveniles pursuant to
Wis. Stat. chs. 48 and 938. Wis. Stat. §§ 48.396(2), (6), and 938.396(2), (2g), (2m),
and (10).

(a) Exception for review of Chapter 48 court records by a court of criminal jurisdiction
for purpose of conducting or preparing for a proceeding in that court, and for review
by a district attorney for the purpose of performing official duties in a court of
criminal jurisdiction. Wis. Stat. § 48.396(2)(¢).

(b) Exception for information contained in the electronic records of a Chapter 48 court
that may be made available to any other court exercising jurisdiction under
Wis. Stat. chs. 48 or 938; a municipal court exercising jurisdiction under Wis. Stat.
§ 938.17(2); a court of criminal jurisdiction; a person representing the interests of
the public under Wis. Stat. §§ 48.09 or 938.09; an attorney or guardian ad litem for
a parent or child who is a party to a proceeding in a court assigned to exercise
jurisdiction under Wis. Stat. chs. 48 or 938 or a municipal court; a district attorney
prosecuting a criminal case; or the Department of Children and Families. Wis. Stat.
§ 48.396(3)(b)1. Exception excludes information relating to the physical or mental
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ii.

©

(d)

©

®

(2

health of an individual or that deals with any other sensitive personal matter of an
individual. Wis. Stat. § 48.396(3)(b)2.

Exception for review of Chapter 938 court records by law enforcement agency for
the purpose of investigating a crime or alleged criminal activity that may result in a
court exercising certain jurisdiction under certain provisions of Chapter 938.
Wis. Stat. § 938.396(2g)(c).

Exception for review of Chapter 938 court records upon request of a court of
criminal jurisdiction to review court records for the purpose of conducting or
preparing for a proceeding in that court, upon request of a district attorney to review
court records for the purpose of performing official duties in a court of criminal
jurisdiction, or upon request of a court of civil jurisdiction or the attorney for a party
to a proceeding in that court for the purpose of impeaching a witness. Wis. Stat.
§ 938.396(2g)(d).

Exception for information contained in the electronic records of a Chapter 938 court
that may be made available to any other court exercising jurisdiction under
Wis. Stat. chs. 48 or 938; a municipal court exercising jurisdiction under Wis. Stat.
§ 938.17(2); a court of criminal jurisdiction; a person representing the interests of
the public under Wis. Stat. §§ 48.09 or 938.09; an attorney or guardian ad litem for
a parent or child who is a party to a proceeding in a court assigned to exercise
jurisdiction under Wis. Stat. chs. 48 or 938 or a municipal court; a district attorney
prosecuting a criminal case; a law enforcement agency; or the Department of
Corrections. Wis. Stat. § 938.396(2m)(b)l. Exception excludes information
relating to the physical or mental health of an individual or that deals with any other
sensitive personal matter of an individual. Wis. Stat. § 938.396(2m)(b)2.

Certain exceptions apply to motor vehicle operation records and operating privilege
records. Wis. Stat. § 938.396(3)-(4).

See Wis. Stat. §§ 48.396(2) and 938.396(2g)-(2m) for other exceptions.

Agency records regarding children in the agency’s care or legal custody pursuant to
Wis. Stat. ch. 48, the Children’s Code. Wis. Stat. § 48.78. See Section VIIIL.G.4.c.i.
Agency records regarding a juvenile who is or was in the agency’s care or legal custody
pursuant to Wis. Stat. ch. 938, the Juvenile Justice Code. Wis. Stat. § 938.78.
See Section VIIL.G.4.c.ii. See also Wis. Stat. §§ 48.78(2) and 938.78(2) and (3) for
other exceptions.

Dozens of additional exemptions are embedded in substantive provisions of the Wisconsin
Statutes. A comprehensive list of those exemptions is beyond the scope of this outline, but
some examples include:

i

ii.

iii.

Plans and specifications of state-owned or state-leased buildings. Wis. Stat. § 16.851.

Information which likely would result in the disturbance of an archaeological site.
Wis. Stat. § 44.02(23).

Estate tax returns and related documents. Wis. Stat. § 72.06.
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iv. Information concerning livestock infected with paratuberculosis. Wis. Stat, § 95.232.

v. The state’s “no-call” list, except for disclosure to telephone solicitors. Wis. Stat.
§ 100.52(2)(c).

vi. Records of a publicly supported library or library system indicating the identity of any
individual who borrows or uses the library’s documents, materials, resources, or services
may not be disclosed except by court order or to persons acting within the scope of their
duties in administration of the library or library system, persons authorized by the
individual to inspect the records, custodial parents or guardians of children under the age
of 16, specified other libraries, or to law enforcement officers under limited
circumstances pursuant to Wis. Stat. § 43.30(1m)-(5).

Records custodians, officers, and employees of public records authorities should learn the
exemption statutes applicable to their own agencies.

Additional exemptions can be located by reviewing the index to the Wisconsin Statutes
under both “public records” and the specific subject.

4. Exempt from disclosure by federal statutes (unless authorized by an exception or other
provision in the statutes themselves). For example:

a.

Social security numbers obtained or maintained by an authority pursuant to a provision of
law enacted after October 1, 1990. See 42 U.S.C. § 405(c)(2)(C)(viii)(I).

Personally identifiable information contained in student records (applicable to school
districts receiving federal funds, with certain exceptions). See the Family Educational
Rights and Privacy Act (“FERPA™), 20 U.S.C. § 1232g.

But note: Students and parents (unless parental rights have been legally revoked) are
allowed access to the student’s own records and may allow access to third parties by
written consent. Osborn, 2002 WI 83, 9 27, 254 Wis. 2d 266, 427, 647 N.W.2d 158,
927.

Many patient health care records, pursuant to the Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”). See 42 U.S.C. § 1320d-2, 45 C.F.R. pts. 160
and 164.

The USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272, provides that any public
official or employee served with a search warrant under the Act “shall [not] disclose to any
other person . . . that the Federal Burean of Investigation has sought or obtained tangible
things under this section.” 50 U.S.C. § 1861(d). Further, the Act provides that “information
obtained by a State or local government from a Federal agency under this section shall
remain under the control of the Federal agency, and a State or local law authorizing or
requiring such a government to disclose information shall not apply ....” 6 U.S.C. § 482.

Personal information in state motor vehicle (“DMV”) records. See the Driver’s Privacy
Protection Act (“DPPA™), 18 U.S.C. §§ 2721-25.
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il.

It is a permissible use under the DPPA for a DMV to disclose personal information
“[flor use by any government agency, including any court or law enforcement agency,
in carrying out its functions.” 18 U.S.C. § 2721(b)(1).

In the course of carrying out its functions, including responding to public records
requests, an authority may disclose personal information obtained from a DMV that is
held by the authority. Depending on the totality of circumstances related to a particular
public records request, non-DPPA statutory, common law, or balancing test
considerations may warrant redaction of certain personal information pursuant to the
usual public records law analysis. OAG I1-02-08 (April 29, 2008), at 2.

5. Exempt from disclosure by state court decisions. “Substantive common law principles
construing the right to inspect, copy or receive copies of records shall remain in effect.”
Wis. Stat. § 19.35(1)(a). For example:

a.

District attorney prosecution files. See State ex rel. Richards v. Foust, 165 Wis. 2d 429, 436,
477 NW.2d 608, 611 (1991) (“common law limitation does exist against access to
prosecutor’s files under the public records law”).

i

ii.

Caution: When a requester asked to inspect all public records requests received by the
district attorney’s office since a certain date, the Wisconsin Supreme Court held that
Foust did not apply. It is the nature of the documents and not their location that
determines their status under the public records statute. Nichols, 199 Wis. 2d at 274,
544 N.W.2d at 430-31.

When a public records request is directed to a law enforcement agency, rather than a
district attorney, the Foust exception does not apply. The law enforcement agency and
the district attorney are separate authorities for purposes of the public records law. If the
law enforcement agency has forwarded a copy of its investigative report to the district
attorney, the district attorney may deny access to the report in its possession if the
district attorney receives a public records request for the report. If the law enforcement
agency receives a public records request for a copy of the same report and the report
remains in the law enforcement agency’s possession, the law enforcement agency may
not rely on Foust to deny access to the report. The law enforcement agency
instead must perform the usual public records analysis. Portage Daily Register,
2008 WI App 30, 97 15-22, 308 Wis, 2d 357, 9 15-22, 746 N.W.2d 525, 9y 15-22.
See Section VIILG.3. for further information about requests to law enforcement
agencies.

Executive privilege. 63 Op. Att’y Gen. 400, 410-14 (1974) (origins and scope discussed).

Records rendered confidential by the attorney-client privilege. See George, 169 Wis. 2d
at 582, 485 N.W.2d at 464; Wis. Newspress, Inc. v. Sch. Dist. of Sheboygan Fualls,
199 Wis. 2d 768, 782-83, 546 N.W.2d 143, 148-49 (1996); see also Section VIILF.2.a.iv.,
below.

Records consisting of attorney work product, including the material, information, mental
impressions, and strategies an attorney compiles in preparation for litigation. Seifert,
2007 WI App 207, 928, 305 Wis. 2d 582, 928, 740 N.w.2d 177, q 28.
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e.
1.
i,
iii.
iv.
V.
6. Note:

Purely personal e-mails sent or received by employees or officers on an authority’s
computer system that evince no violation of law or policy. Schill, 2010 WI 86,99 & n.4,
327 Wis. 2d 572, 1 9 & n.4, 786 N.W.2d 177, § 9 & n.4 (Abrahamson, C.J., lead
opinion); /d., § 148 & n.2 (Bradley, J., concurring); Id., 173 & n.4 (Gableman, J.,
concurring).

The authority—not the employee or officer who sent or received a particular
e-mail—is responsible for determining whether an e-mail on its computer system is
purely personal, and applying the regular public records analysis to those that are not.

The authority’s records custodian therefore should identify and screen all e-mails
claimed to be purely personal, and that evince no violation of law or policy.

Whether an e-mail is “purely personal” should be narrowly construed. Any content
related to official duties, the affairs of government, and the official acts of the
authority’s officers and employees is not purely personal.

Some e-mails may contain some content that is purely personal, such as family news,
and other content that relates to official functions and responsibilities. The purely
personal content should be redacted; the remaining content should be subject to regular
public records analysis.

For additional information, see Memorandum from JB. Van Hollen,
Attorney General, to Interested Parties (July 28, 2010), available online at

http://www.doj.state.wi.us/dls/pr_resources.asp.

There is no blanket exemption for all personnel records of public employees.

Wis. Newspress, 199 Wis. 2d at 775-82, 546 N.W.2d at 145-48. As discussed above, certain
types of personnel records may be exempt from disclosure by specific statutory provisions. The
balancing test, in certain circumstances, also may weigh against disclosure of other personnel
records. See Section VIILG.6.

F. Step Four: Does the balancing test compel access to the record?

1. The balancing test explained.

a.

The records custodian must balance the strong public interest in disclosure of the record
against the public interest favoring nondisclosure. Jowrnal Co., 43 Wis. 2d at 305,
168 N.W.2d at 839.

ii.

iii.

The custodian must identify potential reasons for denial, based on public policy
considerations indicating that denying access is or may be appropriate.

Those factors must be weighed against public interest in disclosure.
Specific policy reasons, rather than mere statements of legal conclusion or recitation of
exemptions, must be given. Pangman & Assocs. v. Zellmer, 163 Wis. 2d 1070, 1084,

473 N.W.2d 538, 543-44 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 819,
824-25, 472 N.W.2d 579, 581 (Ct. App. 1991).
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iv. Generally, there are no blanket exemptions from release, and the balancing test must
be applied with respect to each individual record. Milwaukee Journal Sentinel,
2009 WI 79, § 56, 319 Wis. 2d 439, § 56, 768 N.W.2d 700, q 56.

v. The records custodian must consider all relevant factors to determine whether
permitting record access would result in harm to the public interest that outweighs the
legislative policy recognizing the strong public interest in allowing access. Wis. Stat.
§ 19.35(1)a).

vi. The balancing test is a fact-intensive inquiry that must be performed on a case-by-case
basis. Kroeplin, 2006 W1 App 227, 437,297 Wis. 2d 254, 437, 725 N.W.2d 286, § 37.

vii. A records custodian is not expected to examine a public records request “in a vacuum.”
Seifert, 2007 WI App 207, § 31, 305 Wis. 2d 582, ] 31, 740 N.W.2d 177, 4 31. The
public records law contemplates examination of all relevant factors, considered in the
context of the particular circumstances. Id.

b. In other words, the records custodian must determine whether the surrounding circumstances
create an exceptional case not governed by the strong presumption of openness. Hempel,
2005 WI 120, 9 63, 284 Wis, 2d 162, § 63, 699 N.W.2d 551, § 63.

An “exceptional case” exists when the circumstances are such that the public policy
interests favoring nondisclosure outweigh the public policy interests favoring disclosure,
notwithstanding the strong presumption favoring disclosure. Hempel, 2005 WI 120,
9 63, 284 Wis. 2d 162, 63, 699 N.W.2d 551, 9 63.

¢. The identity of the requester and the purpose of the request are not part of the balancing test.
See Kraemer Bros., Inc. v. Dane County, 229 Wis. 2d 86, 102, 599 N.-W.2d 75, 83
(Ct. App. 1999).

d. The private interest of a person mentioned or identified in the record is not a proper element
of the balancing test, except indirectly.

i.  If there is a public interest in protecting an individual’s privacy or reputational interest
as a general matter (for example, to insure that citizens will be willing to take jobs as
police, fire, or correctional officers), there is a public interest favoring the protection of
the individual’s privacy interest. See Linzmeyer, 2002 WI 84, § 31, 254 Wis. 2d 306,
931,646 N.-W.2d 811, § 31.

ii. Without more, potential for embarrassment is not a sufficient basis for withholding a
record. Milwaukee Journal Sentinel, 2009 WI 79, § 62, 319 Wis. 2d 439, q 62,
768 N.W.2d 700,  62.

€. Existing public availability of the information contained in a record weakens any argument
for withholding the same information pursuant to the balancing test. Milwaukee Journal
Sentinel, 2009 WI 79, q 61, 319 Wis. 2d 439, q 61, 768 N.W.2d 700, § 61 (union member
names sought to be withheld were already publicly available in a staff directory).

2. Public policies that may be weighed in the balancing test can be identified through their
expression in other areas of the law. Relevant public policies also may be practical or common
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sense reasons applicable in the totality of circumstances presented by a particular public records
request. For example:

a. Policies expressed through recognized evidentiary privileges.

i

il.

ii.

iv.

Wisconsin Stat. ch. 905 enumerates a dozen different evidentiary privileges, such as
lawyer-client, health care provider-patient, husband-wife, clergy-penitent, and others.

Evidentiary privileges do not by themselves provide sufficient justification for denying
access. See, e.g., 1975 Judicial Council note to Wis. Stat. § 905.09. However, they may
be considered to reflect public policies in favor of protecting the confidentiality of
certain kinds of information.

The balancing test weight accorded to public policies expressed in evidentiary privileges
should be greater where other expressions of the same public policy also support denial
of access. For example, weight of the physician-patient privilege is reinforced by
Wis. Stat. § 146.82 (Wisconsin patient health care records confidentiality statute),
HIPAA, and Wis. Admin. Code § Med 10.02(2)(n) (“unprofessional conduct” includes
divulging patient confidences).

Caution: Unlike the other privileges, the attorney-client privilege (Wis. Stat. § 905.03)
does provide sufficient grounds to deny access without resorting to the balancing test.
George, 169 Wis. 2d at 582, 485 N.W.2d at 464; Wis. Newspress, 199 Wis. 2d
at 782-83, 546 N.W.2d at 148-49. See Sections VIILE.5.c.~d.

This is because the attorney-client privilege “is no mere evidentiary rule. It restricts
professional conduct” Armada Broad., Inc. v. Stirn, 177 Wis. 2d 272, 279 n.3,
501 N.W.2d 889, 893 n.3 (Ct. App. 1993), rev'd on other grounds, 183 Wis. 2d 463,
516 N.W.2d 357 (1994); see also SCR 20:1.6(a).

Wisconsin law does not recognize a deliberative process privilege. Sands v. Whitnall
Sch. Dist., 2008 WI 89, Y 60-70, 312 Wis. 2d 1, 9§ 60-70, 754 N.W.2d 439,
99 60-70.

b. Policies expressed through exemptions to the open meetings law (Wis. Stat. § 19.85).
Beaver Dam Area Dey. Corp., 2008 WI 90, 82, 312 Wis. 2d 84, 82, 752 N.W.2d 295,
q82.

1.

il.

Exemptions to the open meetings law that allow an authority to meet in closed session,
“are indicative of public policy” and can be considered as balancing factors
favoring non-disclosure. Wis. Stat. § 19.35(1)(a); 73 Op. Att’y Gen. 20, 22 (1984).

Caution: If a records custodian relies upon the public policy expressed in an open
meetings exception to withhold a record, the custodian must make “a specific
demonstration that there was a need to restrict public access at the time that the request
to inspect or copy the record was made.” Wis. Stat. § 19.35(1)(a).

(@) A records custodian denying access to records on the basis of public policy
expressed by one of the Wis. Stat. § 19.85(1) open meetings exceptions must do
more than identify the exception under which the meeting was closed and assert that
the reasons for closing the meeting still exist and therefore justify denying access to
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fii.

the requested records. Oshkosh Nw. Co. v. Oshkosh Library Bd., 125 Wis. 2d 480,
485,373 N.W.2d 459, 463 (Ct. App. 1985).

(b) The records custodian instead must state specific public policy reasons for
the denial, as evidenced by existence of the related open meetings exception.
Oshkosh Nw., 125 Wis. 2d at 485, 373 N.W.2d at 463.

Examples of exemptions from the open meetings law:
(a) Quasi-judicial deliberations. Wis. Stat. § 19.85(1)(a).
(b) Personnel matters. Wis. Stat. § 19.85(1)(b), (c), and (f).

In the employment context, reliance on public policies expressed in
various Wis, Stat. § 19.85 exceptions has been examined in many cases.
See, e.g., Wis. Newspress, 199 Wis. 2d at 784-88, 546 N.W .2d at 149-51 (balancing
test weighed in favor of disclosure of completed disciplinary investigation);
Wis. State Jowrnal v. Univ. of Wis.-Platteville, 160 Wis. 2d 31, 40-42,
465 N, W.2d 266, 269-70 (Ct. App. 1990) (same).

(c) Considering specific applications of probation, extended supervision or parole, or
considering strategies for crime detection or prevention. Wis. Stat. § 19.85(1)(d).

(d) Public business involving investments, competitive factors, or negotiations.
Wis. Stat. § 19.85(1)(e). Beaver Dam Area Dev. Corp., 2008 WI 90, q 81 n.18,
312 Wis. 2d 84, 9 81 n.18, 752 N.W.2d 295, § 81 n.18.

(e) Consideration or investigation into sensitive or private matters, “which, if discussed
in public, would be likely to have a substantial adverse effect upon the reputation of
any person referred to.” See Wis. Stat. § 19.85(1)(f).

(f) Legal advice as to pending or probable litigation. Wis. Stat. § 19.85(1)(g).

(g) Proper closing of a meeting under one of the Wis. Stat. § 19.85(1) exemptions is not
in and of itself sufficient reason to deny access to records considered or distributed
during the closed session, or to minutes of the closed session. See Oshkosh Nw.,
125 Wis. 2d at 485, 373 N.W.2d at 462-63.

c. Policies reflected in exceptions to disclosure under the federal Freedom of Information Act
(“FOIA”), 5 US.C. § 552. See Linzmeyer, 2002 WI 84, q 32, 254 Wis. 2d 306, q 32,
646 N.W.2d 811, 9 32.

d. Various other policies that, depending on the circumstances of an individual request, would
be relevant in performing the balancing test. For example,

i

Evidence of official cover-up is a potent reason for disclosing records. Citizens have a
very strong public interest in being informed about public officials who have
been derelict in their duties. Hempel, 2005 WI 120, q 68, 284 Wis. 2d 162, 68,
699 N.W.2d 557, § 68.
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ii.

1ii.

1v.

Vi

Vil.

Potential loss of morale if public employees’ personnel files are readily disclosed
weighs against public access. Hempel, 2005 WI 120, § 74, 284 Wis. 2d 162, 9 74,
699 N.W.2d 551, 9 74.

However, there is a public interest in disciplinary actions taken against public
officials and employees—especially those employed in law enforcement. Kroeplin,
2006 WI App 227, § 22, 297 Wis. 2d 253, § 22, 725 N.W.2d 286, § 22. The courts
repeatedly have recognized the great importance of disclosing disciplinary records of
public officials and employees when their conduct violates the law or significant work
rules. 1d., 128.

Potential difficulty attracting quality candidates for public employment if there is a
perception that public personnel files are regularly open for review is a public interest in
non-disclosure. Hempel, 2005 WI 120, q 75, 284 Wis. 2d 162, 75, 699 N.W.2d 551,
9 75.

Potential chilling of candid employee assessment in personnel records also
weighs against disclosure. Hempel, 2005 WI 120, Y 77, 284 Wis. 2d 162, | 77,
699 N.W.2d 551,977.

Broadly sweeping, generalized assertions that records must be withheld to protect the
safety of public employees are not sufficient. “Nearly all public officials, due to their
profiles as agents of the State, have the potential to incur the wrath of disgruntled
members of the public, and may be expected to face heightened public scrutiny; that is
simply the nature of public employment.” Milwaukee Journal Sentinel, 2009 WI 79,
963, 319 Wis, 2d 439, ] 63, 768 N.W.2d 700, q 63. Safety concerns should be
particularized when offered to justify withholding or redaction of records. Statutory
provisions such as Wis. Stat. § 19.35(1)(am)2.b. (disclosure of records containing
personally identifiable information pertaining to requester would endanger an
individual’s life or safety) and 19.35(1)(am)2.c. (disclosure of records containing
personally identifiable information pertaining to requester would endanger safety of
correctional officers) may be considered as indicative of public policy recognizing
safety concerns properly considered in the balancing test. Milwaukee Journal Sentinel,
2009 WI'79,965n.19, 319 Wis. 2d 439, 1 65 n.19, 768 N.W.2d 700, ] 65 n.19.

Policies expressed in the Wis. Stat. § 19.35(1)(am) exemptions to disclosure of records
containing personally identifiable information pertaining to a requester who specifically
indicates that the purpose of his or her request is to inspect or copy records containing
personally identifiable information about the requester. Seifert, 2007 WI App 207,
9923, 32-34, 305 Wis. 2d 582, 91 23, 32-34, 740 N.W.2d 177, 9 23, 32-34.

G. Special issues.

L.

Privacy and reputational interests.

Numerous statutes and court decisions recognize the importance of an individual’s interest in
his or her privacy and reputation as a matter of public policy. For example:

i

ii.

Wis. Stat. § 995.50 (recognizing “right of privacy™).

Wis. Stat. § 19.85(1)(f) (open meetings law exemption, see Section VIILF.2.b.iii.(e)).
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iii, Wis. Stat. § 230.13 (certain state employee personnel records).

iv. Woznicki v. Erickson, 202 Wis. 2d 178, 189-94, 549 N.-W.2d 699, 704-06 (1996),
superseded by Wis. Stat. §§ 19.356 and 19.36(10)-(12).

The privacy statute provides that “[i]t is not an invasion of privacy to communicate any
information available to the public as a matter of public record.” Wis. Stat. § 995.50(2)(c).

Moreover, the public interest in protecting the privacy and reputational interest of an
individual is not equivalent to the individual’s personal interest in protecting his or her
own character and reputation. Zellner I, 2007 WI 53, § 50, 300 Wis. 2d 290, § 50,
731 N.W.2d 240, § 50.

i. The concern is not personal embarrassment and damage to reputation, but
whether disclosure would affect any public interest. Zellner 1, 2007 WI 53, § 52,
300 Wis. 2d 290, 52, 731 N.W.2d 240, 9 52.

ii. After an individual has died, the relevant privacy interests are not those of the deceased
individual but instead those of the individual’s survivors. Nat'l Archives & Records
Admin. v. Favish, 541 U.S. 157, 167 (2004) (family had privacy interest in preventing
disclosure of death scene photographs of deceased family member).

Privacy-related concerns may outweigh the public interest in disclosure if disclosure would
threaten both personal privacy and safety, or if other privacy protections have been
established by law (for example, attorney-client privilege). Kroeplin, 2006 WI App 227,
946,297 Wis. 2d 254, 946, 725 N.W.2d 286, 9 46.

The public interest in protecting an individual’s reputation is significantly diminished when
damaging information about the individual already has been made public.
Kroeplin, 2006 WI App 227, § 47, 297 Wis. 2d 254, 47, 725 N.W.2d 286, ] 47.

In many cases, public interests in confidentiality, privacy, and reputation have been found to
outweigh the public interest in disclosure. For example:

i.  In Village of Butler, 163 Wis. 2d at 831, 472 N.W.2d at 584, the court held that the
balance weighed in favor of the public’s interest in keeping police personnel records
private: “disclosure of the requested records likely would inhibit a reviewer from
making candid assessments of their employees in the future . . . . [And] opening these
records likely would have the effect of inhibiting an officer’s desire or ability to testify
in court because he or she would face cross-examination as to embarrassing personal
matters. A foreseeable result is that fewer qualified people would accept employment in
a position where they could expect that their right to privacy regularly would be
abridged.”

ii. In Kraemer Brothers, 229 Wis. 2d at 92-104, 599 N.W.2d at 79-84, the court held that
the privacy interests of employees of private companies contracting with a public entity

outweighed public interest in disclosure.

iii. In Hempel, 2005 WI 120, 99 71-73, 284 Wis. 2d 162, qf 71-73, 699 N.W.2d 551,
99 71-73, the court held that it was appropriate to consider the confidentiality concerns
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of witnesses and complainants, and the possible chilling effects on potential future
witnesses and complainants, when performing the balancing test.

g In many other cases, however, the public interest in disclosure has been found to outweigh
any public interest in privacy and reputation. For example:

i In Local 2489, 2004 WI App 210, Y 21, 26, 277 Wis.2d 208, 99 21, 26,
689 N.W.2d 644, 121, 26, the court held that the balancing test tipped in favor of
public access to a completed investigation of public employee wrongdoing.

. In Jensen v. School District of Rhinelander, 2002 WI App 78, 9] 22-24,
251 Wis. 2d 676, 1 22-24, 642 N.W.2d 638, {1 22-24, the court held that the public
interest in disclosure of a school superintendent’s performance evaluation outweighed
his reputational interest because a public official has a lower expectation of employment
privacy and because prior media reports had already compromised the superintendent’s
reputational interest.

iti. In State ex rel. Journal/Sentinel, Inc. v. Arreola, 207 Wis. 2d 496, 515, 558 N.W.2d 670,
677 (Ct. App. 1996), the court held that police officers have a lower expectation
of privacy. ~The public interest in being informed of alleged misconduct by
law enforcement officers and the extent to which those allegations were
properly investigated is particularly compelling. Kroeplin, 2006 WL App 227, § 46,
297 Wis. 2d 254, 4 46, 725 N.W.2d 286, ] 46.

iv. In Zeliner 1, 2007 WI 53, § 53, 300 Wis. 2d 290, 53, 731 N.W.2d 240, q 53, the court
held that the public has a significant interest in knowing about allegations of public
schoolteacher misconduct and how they are handled, because teachers are entrusted with
the significant responsibility of teaching children.

v. In Breier, 89 Wis. 2d at 440, 279 N.W.2d at 190, the court held that public interest in
disclosure of arrest records outweighed any public interest in the privacy and
reputational interests of arrestees.

vi. In Atlas Transit, Inc. v. Korte, 2001 WI App 286, 11 9-26, 249 Wis. 2d 242, 9 9-26,
638 N.W.2d 625, 1 9-26, the court held that the public interest in disclosure of the
names and commercial license numbers of school bus drivers outweighed a slight
privacy intrusion

h. Privacy interests may be given greater weight where personal safety is also at issue.
See Klein v. Wis. Res. Ctr., 218 Wis. 2d 487, 496-97, 582 N.W.2d 44, 47-48
(Ct. App. 1998); State ex rel. Morke v. Record Custodian, 159 Wis.2d 722, 726,
465 N.W.2d 235, 236-37 (Ct. App. 1990).

i. Access to FBI rap sheets has been held to be an unwarranted invasion of privacy,
categorically. U. S. Dep’t of Justice v. Reporters Comm. for Freedom of the Press,
489U.S. 749, 762-71 (1989). But see Letter from James E. Doyle, Wisconsin
Attomey General, to Philip Arreola, City of Milwaukee Police Chief (March 21, 1991) (rap
sheets are available under Wisconsin law).

j. Prominent public officials must have a lower expectation of personal privacy than regular
public employees; greater scrutiny of public employees than their private sector

53 =



counterparts comes with the territory of public employment. Hempel, 2005 WI 120, § 75,
284 Wis. 2d 162, q 75, 699 N.W.2d 551, § 75; Kroeplin, 2006 WI App 227, | 49,
297 Wis. 2d 254, 149, 725 N.W.2d 286, 1 49. There is a particularly strong public interest
in being informed about public officials who have been derelict in their duties. /d., § 52.

2. Crime victims and their families.

a.

State and federal law recognizes rights of privacy and dignity for crime victims and their
families.

The Wisconsin Constitution, art. I, § 9m, states that crime victims should be treated with
“faimess, dignity, and respect for their privacy.” Wisconsin Stat. § 950.04(1v)(ag), (1v)(dr),
and (2w)(dm) further emphasize the importance of the privacy rights of victims and
witnesses.

The Wisconsin Statutes recognize that this state constitutional right must be honored
vigorously by law enforcement agencies. The statutes further recognize that crime victims
include both persons against whom crimes have been committed and a deceased victim’s
family members. Wis. Stat. §§ 950.01 and 950.02(4)(a).

The Wisconsin Supreme Court, speaking of both Wis. Const. art. I, § 9, and related statutes
concerning the rights of crime victims, has instructed that “justice requires that all who are
engaged in the prosecution of crimes make every effort to minimize further suffering by
crime victims.” Schilling v. Crime Victim Rights Bd., 2005 WI 17, 26, 278 Wis. 2d 216,
926, 692 N.W.2d 623, 9 26.

Federal courts, including the United States Supreme Court, also have recognized that family
members of a deceased person have personal rights of privacy—in addition to those of the
deceased—under both traditional common law and federal statutory law. “Family members
have a personal stake in honoring and mourning their dead and objecting to unwarranted
public exploitation that, by intruding upon their own grief, tends to degrade the rites
and respect they seek to accord to the deceased person who was once their own.”
Favish, 541 U.S. at 168; see also Marsh v. County of San Diego, 680 F.3d 1148
(9th Cir, 2012) (finding that parent had constitutionally protected right to privacy over
child’s autopsy photos).

2011 Wisconsin Act 283 created three new statutory provisions, Wis. Stat.
§§ 950.04(1v)(ag), (1v)(dr), and (2w)(dm), related to disclosure of personally identifying
information of victims and witnesses by public officials, employees or agencies, which were
intended to protect victims and witnesses from inappropriate and unauthorized use of their
personal information. These new statutes are not intended to and do not prohibit law
enforcement agencies or other public entities from disclosing the personal identities of crime
victims and witnesses in response to public records requests, although those public records
duties should continue to be performed with due regard for the privacy, confidentiality, and
safety of crime victims and witnesses. See Memorandum from J.B. Van Hollen,
Wisconsin Attorney General, to Interested Parties (April 27, 2012), available online at
http.//'www.doj.state.wi.us/dls/pr_resources.asp.
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3. Law enforcement records.

a. Public policies favor public safety and effective law enforcement. See Linzmeyer,
2002 WI 84, 9 30, 254 Wis. 2d 306, 7 30, 646 N.W.2d 811,  30.

b. Police reports of closed investigations.

1.

ii.

iii.

No blanket rule—balancing test must be done on a case-by-case basis. Linzmeyer,
2002 WI 84, 742, 254 Wis. 2d 306, 742, 646 N.W.2d 811, § 42.

Policy interests against disclosure: interference with police business, privacy and
reputation, uncertain reliability of “raw investigative data,” revelation of law
enforcement techniques, danger to persons named in report.

Policy interests favoring disclosure: public oversight of police and prosecutorial actions,
reliability of corroborated evidence, degree to which sensitive information already has
been made public.

c. Police reports of ongoing investigations.

L.

ii.

iii.

Subject to the balancing test, but policy interests against disclosure most likely
will outweigh interests in favor of release. See Linzmeyer, 2002 WI 84, 1 15-18,
254 Wis. 2d 306, 1 15-18, 646 N.W.2d 811, 9 15-18.

Access to an autopsy report was properly denied when a murder investigation was still
open. Journal/Sentinel, 145 Wis. 2d at 824-27, 429 N.-W.2d at 774-76; see also Favish,
541 US. at 167.

Fact that a police investigation is open and has been referred to the district attorney’s
office is not a public policy reason sufficient for the police department to deny access to
its investigative report. One or more public policy reasons applicable to the
circumstances of the case must be identified in order to deny access, such as protection
of crime detection strategy or prevention of prejudice to the ongoing investigation.
Portage Daily Register, 2008 WI App 30, 7 23-26, 308 Wis. 2d 357, 99 23-26,
746 N.W.2d 525, 99 23-26.

d. Confidential informants.

ii.

iil.

iv.

In a reverse of the usual analysis, records custodians must withhold access to records
involving confidential informants unless the balancing test requires otherwise.
Wis. Stat. § 19.36(8)(b).

“Informant” includes someone giving information under circumstances “in which a
promise of confidentiality would reasonably be implied.” Wis. Stat. § 19.36(8)(a)].

If a record is opened for inspection, the records custodian must delete any information
that would identify the informant. Wis. Stat. § 19.36(8)(b).

Confidential informants outside the law enforcement context: If an authority

must promise confidentiality to an informant in order to investigate a civil law violation,
the resulting record may be protected from disclosure under the balancing
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€.

test. See Mayfair Chrysler-Plymouth, Inc. v. Baldarotta, 162 Wis. 2d 142, 164-68,
469 N.W.2d 638, 646-48 (1991) (tax investigation).

(a) The test for establishing a valid pledge of confidentiality is demanding.
See 74 Op. Att’y Gen. 14 (1985); 60 Op. Att’y Gen. 284 (1971).

(b) For this kind of confidentiality agreement to override the public records law, the
agreement must meet a four-factor test adopted in Mayfair Chrysler-Plymouth,
162 Wis. 2d at 168, 469 N.W.2d at 648:

(1) There must have been a clear pledge of confidentiality;

(2) The pledge must have been made in order to obtain the information;

(3) The pledge must have been necessary to obtain the information; and

(4) Even if the first three factors are met, the records custodian must determine that

the harm to the public interest in permitting inspection outweighs the great
public interest in full inspection of public records.

Special custodial and disclosure rules govern public records requests for certain shared law
enforcement records. See Section IV.D.4., above.

4. Children and juveniles. Many, but not all, records related to children or juveniles have special
statutory confidentiality protections.

a.

Law enforcement records.

ii.

ili.

Except as provided in Wis. Stat. § 48.396(1)-(1d), (5), and (6), law enforcement
officers’ records of children who are the subjects of investigations or other proceedings
pursuant to Wis. Stat. ch. 48 are confidential. Subjects covered by Chapter 48 include
children in need of protection and services (“CHIPS™), foster care, and other child
welfare services. See also Section VIILE.3.d.i.

Except as provided in Wis. Stat. § 938.396(1), (1j), and (10), law enforcement officers’
records of juveniles who are the subjects of proceedings under the juvenile justice
provisions of Wis. Stat. ch. 938, including matters which would be prosecuted as crimes
if committed by an adult. See also Section VIILE.3.d.i.

Other law enforcement records regarding or mentioning children are not subject to the
confidentiality provisions of Wis. Stat. §§ 48.396 or 938.396. These records might
involve children who witness ctimes, are the victims of crimes that do not lead to
Chapters 48 or 938 proceedings, or are mentioned in law enforcement reports for other
reasons: for example, a child who happens to witness a bank robbery or be the victim of
a hit and run automobile accident.

(a) Access to these records should be resolved by application of general public records
rules.

(b) Balancing test consideration may be given to public policy concerns arising from
the ages of the children mentioned, such as whether release of unredacted records
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would likely subject a child mentioned to bullying at school, further victimization,
or some neighborhood retaliation. In such cases, redaction of identifying
information about children mentioned may be warranted under the balancing test.

b. Court records. Records of courts exercising jurisdiction over children pursuant to

Chapter 48 or juveniles pursuant to Chapter 938 are subject to the respective confidentiality
restrictions of Wis. Stat. §§ 48.396(2), (6), and 938.396(2), (2g), (2m), and (10). Certain
exceptions apply to motor vehicle operation records and operating privilege records pursuant
to Wis. Stat. § 938.396(3)-(4), and for certain uses described in Section VIILE.4.d.ii. above.
See Wis. Stat. §§ 48.396(2), (3), (5), and (6), and 938.396(2g), (2m), and (10) for other
exceptions.

Child protective services and similar agency records.

i.  Except as provided in Wis. Stat. § 48.78, the Department of Children and Family
Services, a county department of social services, a county department of human
services, a licensed child welfare agency or a licensed day care center may not make
available for inspection or disclose the contents of any record kept or information
received about a child in its care or legal custody.

ii. Except as provided in Wis. Stat. § 938.78, the Department of Corrections, a county
department of social services, a county department of human services, or a licensed
child welfare agency may not make available for inspection or disclose the contents of
any record kept or information received about a juvenile who is or was in its care or
legal custody.

Student records. Pupil records of elementary and high school students are subject to the
confidentiality provisions of Wis. Stat. § 118.125. The Wisconsin Department of Public
Instruction provides comprehensive guidance about confidentiality and student records at
http://dpi.wi.govisspw/pdfisrconfid.pdyf.

5. Confidentiality agreements. Lawsuit settlement agreements providing that the terms and
conditions of the settlement will remain confidential are public records subject to the balancing

test.

a.

This applies to settlements formally approved by a court. See In re Estates of Zimmer,
151 Wis. 2d 122, 131-37, 442 N.W.2d 578, 582-85 (Ct. App. 1989).

This also applies to settlements not filed with or submitted to a court. See Journal/Sentinel,
186 Wis. 2d at 451-55, 521 N.W.2d at 169-71; 74 Op. Att’y Gen. 14,

Settlement of litigation is in the public interest, and certain parties are more likely to settle
their claims if they are guaranteed confidentiality—so there is some public interest in
keeping settlement agreements confidential. When applying the balancing test, however,
Wisconsin courts usually find that the public interest in disclosure outweighs any public
interest in keeping settlement agreements confidential. See Journal/Sentinel, 186 Wis. 2d
at 458-59, 521 N.W.2d at 172; Zimmer, 151 Wis. 2d at 133-35, 442 N.W.2d at 583-84;
C.L. v. Edson, 140 Wis. 2d 168, 184-86, 409 N.W.2d 417, 423 (Ct. App. 1987).
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d. “[A] generalized interest in encouraging settlement of litigation does not override the
public’s interest in access to the records of its courts.” Zimmer, 151 Wis. 2d at 135,
442 N.W.2d at 584,

e. If an authority enters into a confidentiality agreement, it may later find itself in “a no-win”
situation where it must choose between violating the agreement or violating the public
records law. Eau Claire Press Co. v. Gordon, 176 Wis. 2d 154, 163, 499 N.W.2d 918, 921
(Ct. App. 1993).

6. Personnel records and other employment-related records.

a. General concepts applicable to personnel records and the balancing test.

L.

ii.

iil.

iv.

vi.

The records custodian almost invariably must evaluate context to some degree.
Hempel, 2005 W1 120, § 66, 284 Wis. 2d 162, ] 66, 699 N.W .2d 551, § 66.

The public interest in not injuring the reputations of public employees must be given
due consideration, but it is not controlling and would not, by itself, override the
strong public interest in obtaining information regarding their activities while on
duty. Local 2489, 2004 WI App 210, § 27, 277 Wis. 2d 208, 9 27, 689 N.W.2d 644,
q27. )

Public employees who serve in a position of trust, such as law enforcement, should
expect closer public scrutiny. Kroeplin, 2006 W1 App 227, q 44, 297 Wis. 2d 254,
44, 725 N.W.2d 286, 9 44; Local 2489, 2004 WI App 210, § 26, 277 Wis. 2d 208,
926, 689 N.W.2d 644, § 26.

Public employees have no expectation of privacy in records demonstrating
potentially illegal conduct even if disclosure would dilute their effectiveness at their
jobs. State ex rel. Ledford v. Turcotte, 195 Wis. 2d 244, 252, 536 N.W.2d 130, 133
(Ct. App. 1995).

Persons of public prominence have little expectation of privacy regarding
professional conduct, even if allegations against them were disproven. Wis. State
Journal, 160 Wis. 2d at 41-42, 465 N.W.2d at 270.

Embarrassing computer use records do not change character as public records under
the balancing test even if presented to an employee at a closed and confidential
meeting. Zellner I, 2007 W1 53, § 54, 300 Wis. 2d 290, 9 54, 731 N.W.2d 240, § 54.

b. Factors weighing in favor of disclosure of personnel records.

i

i

Records contain or dispel evidence of an official cover-up. Hempel, 2005 WI 120,
9 68, 284 Wis, 2d 162, 68, 699 N.W.2d 551, 9 68.

Records contain evidence/information regarding a school teacher’s inappropriate
comments toward students, Linzmeyer, 2002 WI 84, 97 4, 25, 254 Wis. 2d 306,
19 4, 25, 646 N.W.2d 811, 99 4, 25, or viewing pornography on a school computer.
Zellner 1, 2007 W1 53, 9 53, 300 Wis. 2d 290, q 53, 731 N.W.2d 240,  53.
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iii.

iv.

The information that would pose the most potential reputational harm already is
available in the public domain. Kroeplin, 2006 WI App 227, 47, 297 Wis. 2d 254,
9 47, 725 NW.2d 286, § 47, Kailin v. Rainwater, 226 Wis. 2d 134, 148,
593 N.W.2d 865, 871 (Ct. App. 1999) (concluding that courts “cannot un-ring the
bell”).

Employee has other available avenues of recourse, such as the ability to file a
response to an inaccurate or misleading fact disclosure. Zellner I, 2007 WI 53, 9 52,
300 Wis. 2d 290, § 52, 731 N.W.2d 240, | 52 (citing Jensen, 2002 WI App 78, 9 16,
251 Wis. 2d 676, 9 16, 642 N.W.2d 638, 4 16). See Section XIIL, below.

Factors weighing against disclosure of personnel records.

i

il.

iii.

iv.

V1.

The increased level of embarrassment would have a chilling effect on future
witnesses or victims coming forward—especially in sexual harassment case. Hempel
2005 WI 120, § 73, 284 Wis. 2d 162, § 73, 699 N.W.2d 551, § 73; Local 2489,
2004 WI App 210, 99, 277 Wis. 2d 208, 99, 689 N.W.2d 644, § 9.

Loss of morale if employees believed their personnel files were readily available to
the public. However, the court called this argument only “plausible” and did
not “fully endorse” it. Hempel, 2005 WI 120, § 74, 284 Wis. 2d 162, 9 74,
699 N.W.2d 551, | 74.

The scrutiny of rank-and-file employees in the records extends so far such that it may
discourage qualified candidates from entering the workforce. However, the court
found this factor to weigh only “slightly” in favor of non-disclosure. Hempel,
2005 WI120, 975, 284 Wis. 2d 162, § 75, 699 N.W.2d 551, § 75.

Information gleaned from the investigation could be factually inaccurate and
cause unfair damage to the employee’s reputation. Hempel, 2005 WI 120, 76,
284 Wis. 2d 162, § 76, 699 N.W.2d 551, § 76. However, the employee should
provide facts establishing that the record contains inaccurate, misleading, and
unauthenticated data. Zellner I, 2007 WI 53, § 52, 300 Wis. 2d 290, § 52,
731 N.W.2d 240, § 52 (citing Jensen, 2002 WI App 78, § 16, 251 Wis. 2d 676, 16,
642 N.W.2d 638, § 16).

Disclosure could inhibit future candid assessments of employees in personnel
records. Hempel, 2005 WI 120, § 77, 284 Wis. 2d 162, § 77, 699 N.W.2d 551, 9 77
(citing Vill. of Butler, 163 Wis. 2d 819, 828 n.3, 472 N.W.2d 579, 583 n.3
(Ct. App. 1991)).

Release would jeopardize both the personal privacy and safety of an employee.
Local 2489, 2004 WI App 210, § 28, 277 Wis. 2d 208, Y 28, 689 N.W.2d 644, 9§ 28
(citing Ledford, 195 Wis. 2d at 250-51, 536 N.W.2d at 132).

Personal e-mails.

I

Purely personal e-mails sent or received by employees or officers on an authority’s
computer system, evincing no violation of law or policy, are not subject to
disclosure in response to a public records request. Schill, 2010 WI 86, § 9 & n.4,
327 Wis. 2d 572, § 9 & n4, 786 NN'W.2d 177, § 9 & n.4 (Abrahamson, C.J., lead
opinion); Id., § 148 & n.2 (Bradley, J., concurring); Id., § 173 & n.4 (Gableman, J.,
concutring).
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ii.

iii.

iv.

Personal e-mails may take on a different character, becoming subject to potential
disclosure, if they are used as evidence in a disciplinary investigation or to
investigate misuse of government resources. A connection then would exist between
the personal content of the e-mails and a government function, such as a personnel
investigation. Schill, 2010 WI 86, 4 23, 327 Wis. 2d 572, 9 23, 786 N.W.2d 177, § 23
(Abrahamson, C.J., lead opinion); Id., 9 166 (Bradley, J., concurring); /d., § 180
(Gableman, J., concurring).

Schill does not prevent requesters interested in how an authority’s employees and
officers are using e-mail accounts on the authority’s computer system from obtaining
access to records other than purely personal e-mails. A requester seeking this kind of
information could request records showing the number of e-mails sent or received by
a particular employee or officer during a specified time period, for example, and the
times and dates of those e-mails.

Like other reasons asserted by a records custodian for withholding or redacting
requested records, a response asserting that responsive records consist of purely
personal e-mails that will not be disclosed may be challenged by filing a petition for
writ of mandamus. See Section XIILLA., below, for more information about
mandamus actions.

For additional information, see Memorandum from JB. Van Hollen,
Attorney General, to Interested Parties (July 28, 2010), available online at
http://www.doj.state.wi.us/dls/pr_resources.asp.

Other personnel records cross-references in this outline.

i

ii.

iii.

iv.

vi.

Section VIILE.2.: Exempt from disclosure by public records statutes.
Section VIILE.2.e.: Information relating to staff management planning.

Section VIILE.6.: No blanket exemption for all personnel records of public
employees.

Section VIILF.2.b.iii.: Open meetings law exemptions.

Section VIIL.G.1.: Privacy-related concerns may outweigh the public interest in
disclosure.

Section VIIL.G.7.c.vii.(a)(2): Personnel investigation prepared by an attorney may be
withheld if performed after threat of litigation.

7. Records about the requester.

a.

b.

The fact that a particular record is about the requester generally does not determine who is
entitled to access that record. See Wis. Stat. § 19.35(1)(a) (“any requester has the right to
inspect any record”).

A requester does have a greater right of access than the general public to “any record
containing personally identifiable information pertaining to the individual” Wis. Stat.
§ 19.35(1)(am).
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il.

iii.

This is because an individual requester asking to inspect or copy records pertaining to
himself or herself is considered to be substantially different from a requester, “be it a
private citizen or a news reporter,” who seeks access to records about government
activities or other people. Hempel, 2005 WI 120, § 34, 284 Wis. 2d 162, q 34,
699 N.W.2d 551, § 34.

The purpose of giving an individual greater access to records under Wis. Stat.
§ 19.35(1)(am) is so that the individual can determine what information is being
maintained, and whether that information is accurate. Hempel, 2005 WI 120, § 55,
284 Wis. 2d 162, § 55, 699 N.W.2d 551, 9 55.

When it applies, the Wis. Stat. § 19.35(1)(am) right of access to records containing
individually identifiable information about the requester is more potent than the general
Wis. Stat. § 19.35(1)(a) right of access. The Wis. Stat. § 19.35(1)(am) right is more
unqualified. State ex rel. Greer v. Stahowiak, 2005 WI App 219, § 10, 287 Wis. 2d 795,
910,706 N.W.2d 161, § 10.

When a person or the person’s authorized representative makes a public records request
under Wis. Stat. § 19.35(1)(a) or (am) and states that the purpose of the request is to inspect
or copy records containing personally identifiable information about the person, the
following procedure is required by Wis. Stat. § 19.35(4)(c)1. and 3. Hempel, 2005 WI 120,
929, 284 Wis. 2d 162, 29, 699 N.W.2d 551, §29. A general public records request, not
indicating that the purpose of the request is to inspect or copy records containing personally
identifiable information pertaining to the requester, does not trigger the following procedure.
Seifert, 2007 WI App 207, § 21, 305 Wis. 2d 582, 21, 740 N.W.2d 177, 21.

L.

ii.

ii.

1v.

Vi.

The records custodian determines if the requester has a right to inspect or copy the
records under Wis. Stat. § 19.35(1)(a), the statute creating general public access rights.

If the records custodian determines that the requester does not have a right to inspect or
copy the record under Wis. Stat. § 19.35(1)(a), the records custodian then must
determine if the requester has a right to inspect or copy the record under Wis. Stat.
§ 19.35(1)(am).

Under Wis. Stat. § 19.35(1)(am), the person is entitled to inspect or receive copies of the
records unless the surrounding factual circumstances reasonably fall within one or more
of the statutory exceptions to Wis. Stat. § 19.35(1)(am).

These requests are not subject to the balancing test, because the Legislature already has
done the necessary balancing by enacting exceptions to the Wis. Stat. § 19.35(1)(am)
disclosure requirements. Hempel, 2005 W1 120, 1 3, 27, 56, 284 Wis. 2d 162, 99 3, 27,
56, 699 N.W.2d 557, 99 3, 27, 56.

The Wis. Stat. § 19.35(1)(am) exceptions mainly protect the integrity of ongoing
investigations, the safety of individuals (especially informants), institutional security,

and the rehabilitation of incarcerated persons.

These Wis. Stat. § 19.35(1)(am) exceptions are not to be narrowly construed.
Hempel, 2005 W1 120, § 56, 284 Wis. 2d 162, § 56, 699 N.W.2d 551, 9 56.
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vii. Wisconsin Stat. § 19.35(1)(am) exceptions include the following:

(a) Any record containing personally identifiable information collected or maintained in
connection with a complaint, investigation or other circumstances that may lead to
an enforcement action, administrative proceeding, arbitration proceeding or court
proceeding, or any such record that is collected or maintained in connection with
such an action or proceeding. Wis. Stat. § 19.35(1)(am)1.

(1) Wisconsin Stat. § 19.35(1)(am) contains no requirement that the investigation
be current, Seifert, 2007 WI App 207, 9 36, 305 Wis. 2d 582, | 36,
740 N.W.2d 177, 4 36.

(2) This section allows a custodian to deny accéss to a requester who is, in effect, a
potential adversary in litigation or another proceeding unless or until required
todo so under the rules of discovery in actual litigation.  Seifert,
2007 WI App 207, § 32, 305 Wis. 2d 582, § 32, 740 N.w.2d 177, § 32
(personnel investigation prepared by an attorney may be withheld if performed
after threat of litigation).

(b) Any record containing personally identifiable information that would do any of the
following if disclosed:

(1) Endanger an individual’s life or safety. Wis. Stat. § 19.35(1)(am)2.a.
(2) Identify a confidential informant, Wis. Stat. § 19.35(1)(am)2.b.

(3) Endanger the security—including security of population or staff—of any state
prison, jail, secured correctional facility, secured child caring institution,
secured group home, mental health institute, center for the developmentally
disabled, or facility for the institutional care of sexually violent persons.
Wis. Stat. § 19.35(1)(am)2.c.

(4) Compromise the rehabilitation of a person in the custody of the department of
corrections or detained in a jail or facility identified in Wis. Stat.
§ 19.35(1)(am)2.c. and d.

(¢) Any record that is part of a record series, as defined in Wis. Stat. § 19.62(7), that is
not indexed, arranged, or automated in a way that the record can be retrieved by the

authority maintaining the record series by use of an individual’s name, address, or
other identifier. Wis. Stat. § 19.35(1)(am)3.

d. Student and pupil records. Although these are generally exempt from disclosure, they are
open to students and their parents (except for those legally denied parental rights).
See FERPA, 20 U.S.C. § 1232g(a)(1); Wis. Stat. § 118.125(2).

e. A patient’s access to his or her own mental health treatment records may be restricted by the
director of the treatment facility during the course of treatment. Wis. Stat. § 51.30(4)(d)1.
However, after discharge,such records are available to the patient. = Wis. Stat.
§ 51.30(4)(d)2.-3.; State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 840-44,
586 N.W.2d 36, 39-40 (Ct. App. 1998).
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IX.

f. After sentencing, a criminal defendant generally is not entitled to access his or her
presentence investigation without a court order. Wis. Stat. § 972.15(4); Hill, 196 Wis. 2d
at425-28, 538 N.'W.2d at 611-12. A criminal defendant not represented by counsel may
view his or her presentence investigation report, but may not keep a copy. Wis. Stat.
§ 972.15(4m).

g. Other statutes may impose other restrictions on a requester’s ability to obtain particular kinds
of records about himself or herself.

h.  Wisconsin Stat. § 19.365(1) provides a procedure for an individual or a person authorized by

the individual to challenge the accuracy of a record containing personally identifying
information about that individual. See Section X1I., below.

Limited Duty to Notify Persons Named in Records Identified for Release.

. Background. Beginning with Woznicki, the Wisconsin Supreme Court recognized that when a

records custodian’s decision to release records implicates the reputational or privacy interests of an
individual, the records custodian must notify the subject of the intent to release, and allow a
reasonable time for the subject of the record to appeal the records custodian’s decision to circuit
court. Succeeding cases applied the Woznicki doctrine to all personnel records of public employees.
Klein, 218 Wis. 2d 487, 582 N.W.2d 44; Milwaukee Teachers’ Educ. Ass’n v. Bd. of Sch. Dirs.,
227 Wis. 2d 779, 596 N.W.2d 403 (1999).

. Notice and judicial review procedures. Wisconsin Stat. § 19.356 now codifies and clarifies

pre-release notice requirements and judicial review procedures.

Note: Wisconsin Stat. § 19.356 establishes short time periods, specified in days, during which
certain actions must occur. All time periods established in Wis. Stat. §§ 19.31-19.39 exclude
Saturdays, Sundays, and legal holidays. Wis. Stat. § 19.345. A time period of a certain number of
days specified in Wis. Stat. § 19.356 therefore means that number of business days.

C. Records regarding which notice is required and pre-release court review may be sought.

1. First, perform the usual public records analysis. Notice is required only if that analysis
results in a decision to release certain records.

2. Limited to three categories of records by Wis. Stat. § 19.356, created in 2003 Wisconsin
Act 47.

3. These three categories are:
a. Records containing information relating to an employee created or kept by an authority
and that are the result of an investigation into a disciplinary matter involving the
employee or possible employment-related violation by the employee of a statute,

ordinance, rule, regulation, or policy of the employer. Wis. Stat. § 19.356(2)(a)1.

b. Records obtained by the authority through a subpoena or search warrant. Wis. Stat.
§ 19.356(2)(a)2.
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10.

11.

12.

13.

c. Records prepared by an employer other than an authority, if the record contains
information relating to an employee of that employer, unless the employee authorizes
access. Wis. Stat. § 19.356(2)(a)3. The Attorney General has opined that Wis. Stat.
§ 19.356(2)(a)3. does not allow release of the information without obtaining
authorization from the individual employee. OAG 01-06 (August 3, 2006), at 4-5.

Notice must be provided to “any record subject to whom the record pertains.” Wis. Stat.
§ 19.356(2)(a).

a. See Sections IV.E, and IV.F., above, for the definitions of “record subject” and
“personally identifiable information.”

b. This does not mean that every person mentioned in a record must receive notice. Instead,
the record subject must—in some direct way—be a focus or target of the requested
record. OAG 01-06, at 2-3.

Limited exceptions to the notice requirement apply to access by the affected employee, for
purposes of collective bargaining, for investigation of discrimination complaints, or when a
record is transferred from the administrator of an educational agency to the state
superintendent of public instruction. Wis. Stat. § 19.356(2)(b)-(d).

Written notice is required. Wis. Stat. § 19.356(2)(a).

Notice must be served before permitting access to the record and within three business days
after making the decision to permit access. Wis. Stat. §§ 19.345 and 19.356(2)(a).

Notice must be served personally or by certified mail. Wis. Stat. § 19.356(2)(a).

The notice must briefly describe the requested record and include a description of the record
subject’s rights under Wis. Stat. § 19.356(3) and (4) to seek a court order restraining access of
the record. Wis. Stat. § 19.356(2)(a). It may be helpful to include copies of the records
identified for release and a copy of Wis. Stat. § 19.356.

Explaining in the notice what, if any, information the authority intends to redact before
permitting access may prevent efforts to obtain a court order restraining release. Enclosing
copies of the records as redacted for intended release serves the same purpose.

An expedited procedure for seeking court review after receipt of a notice is set forth in
Wis. Stat. § 19.356(3)-(8). Strict timelines apply to the notice and judicial review requirements.
Courts must give priority to these judicial reviews. See Wis. Stat. § 19.356(3)~(8).
See generally Local 2489, 2004 W1 App 210, 277 Wis. 2d 208, 689 N.W.2d 644. Appeal of a
circuit court order on judicial review pursuant to Wis. Stat. § 19.356(4)~(7) must be filed within
twenty business days of entry of the circuit court order. Zellner v. Herrick (“Zellner II”),
2009 WI 80, 927, 319 Wis. 2d 532, 927, 770 N.W.2d 305, 9 27.

The authority may not provide access to a requested record within twelve business days of
sending the notice. If a judicial review action is commenced, access may not be provided
until that review action concludes. Wis. Stat. §§ 19.345 and 19.356(5).

A notice may include information bayond what the statute requires in order to assist the

recipient in understanding why the notice is being provided.
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D. Records regarding which notice is required and supplementation of the record is
authorized.

1.

A different kind of notice is required if an authority decides to permit access to a record
containing information relating to a record subject who is an officer or an employee of the
authority holding a state or local public office. Wis. Stat, § 19.356(9)(a).

Again, first perform the usual public records analysis. Notice is required only if that analysis
results in a decision to release certain records.

See Sections IV.E., IV.H., and IV.G., above, for the definitions of “record subject, “state
public office” and “local public office.”

Notice must be served on the record subject personally or by certified mail within three
business days of making the decision to permit access to the records, and before releasing the
records. Wis. Stat. §§ 19.345 and 19.356(9)(a).

The notice must briefly describe the requested records and describe the record subject’s right
to augment the records as provided in Wis. Stat. § 19.356(9)(b). Wis. Stat. § 19.356(9)(a).

Within five business days after receipt of a notice pursuant to Wis. Stat. § 19.356(9)(a), the
record subject may augment the record with written comments and documents of the record
subject’s choosing. Wis. Stat. §§ 19.345 and 19.356(9)(b).

The authority must release the record as augmented by the record subject, except as otherwise
authorized or required by statute. Wis. Stat. § 19.356(9)(b).

E. Courtesy notice.

1.

Written or verbal notice of anticipated public records releases may be provided as a courtesy
to persons not entitled to receive Wis. Stat. § 19.356 notices, such as crime victims or public
information officers.

Courtesy notices are not required by law. They can be used to provide affected persons with
some advance notice of public records releases related to those persons.

The first step is to perform the usual public records analysis. There is no need to consider
whether courtesy notice should be provided if no records are going to be released.

Courtesy notices should not suggest that the recipient is entitled to seek pre-release court
review.

Courtesy notice procedures should not unduly delay related records releases.

X. Electronic Records.

A. Introduction. The same general principles apply to records in electronic format, but unique or
unresolved problems relating to storage, retention, and access abound.
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1. The public records law defines the term “record” broadly to include “any matetial on which
written, drawn, printed, spoken, visual or electromagnetic information is recorded or preserved,
regardless of physical form or characteristics, which has been created or is being kept by an
authority.” Wis. Stat. § 19.32(2). See Section IV.A., above.

2. Because the content or substance of information contained in a document determines whether it
is a “record” or not, information concerning public access set forth in the remainder of this
outline generally applies. OAG 1-06-09, at 2. However, many questions unique to electronic
records have not yet been addressed by the public records statute itself, by published court
decisions, or by opinions of the Attorney General.

B. Record identification.

1. Electronically stored information generally constitutes a “record” within the meaning of the
public records law so long as the recorded information is created or kept in connection with
official business. The substance, not the format, controls whether it is a record or not. Youmans,
28 Wis. 2d at 679, 137 N.W.2d at 473.

a. E-mails and other records created or maintained on a personal computer or mobile device, or
from a personal e-mail account, constitute records if they relate to government business.
See Section IV.A.3.e., above.

b. Examples of electronic records within the Wis. Stat. § 19.32(2) definition can include word
processing documents, database files, e-mail correspondence, web-based information,
PowerPoint presentations, and audio and video recordings, although access may be restricted
pursuant to statutory or coutt-recognized exceptions. See Section VIILE., above.

c. Electronic records include content posted by or on behalf of authorities to social media sites,
such as Facebook and Twitter, to the extent that the content relates to government business.
If an authority uses social media, the content must be produced if it is responsive to a public
records request. This includes not only currently “live” content, but also past content.

d. Wisconsin Stat. § 16.61, which governs retention, preservation, and disposition of state
public records, includes “electronically formatted documents” in its definition of public
records.

e. If an authority makes use of social media, or if employees use mobile devices to conduct
government business (whether the device is personal or provided by the authority), the
authority should adopt procedures to retain and preserve all such records consistent with
Wis. Stat. § 16.61 (state authorities), Wis. Stat. § 19.21 (local authorities), and applicable
records disposition authorizations.

f.  Information regarding government business kept or received by an elected official on
her personal website, “Making Salem Better,” more likely than not constituted a record.
OAG I-06-09, at 2-3.

2. Drafts, notes, and personal use exceptions to the definition of “record” apply to electronic
information. Electronic information may fall into these exceptions to the definition of “record,”
based on application of the general concepts set out in Section IV.A.5.a., above.

El
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As with paper documents, whether electronic information fits within the “draft” or “notes”
exceptions requires consideration of how the information has been used and the individuals
to whom the information has been circulated. See Section IV.A.5.a., above.

Personal e-mails.

i

ii.

Purely personal e-mails sent or received by employees or officers on an authority’s
computer system, evincing no violation of law or policy, are not subject to
disclosure in response to a public records request. Schill, 2010 WI 86, § 9 & n.4,
327 Wis. 2d 572, 1 9 & n4, 786 N.W.2d 177, 1 9 & n.4 (Abrahamson, C.J., lead
opinion); Id., § 148 & n.2 (Bradley, J., concurring); Id., § 173 & n.4 (Gableman, J.,
concurring).

Personal e-mails may take on a different character, becoming subject to potential
disclosure, if they are used as evidence in a disciplinary investigation or to investigate
misuse of government resources. A connection then would exist between the personal
content of the e-mails and a government function, such as a personnel investigation.
Schill, 2010 WI 86, 9 23, 327 Wis. 2d 572, 23, 786 N.W.2d 177, 9 23 (Abrahamson,
CJ., lead opinion); Id., 9 166 (Bradley, J., concurring); /d., § 180 (Gableman, J.,
concurring). For additional information, see Memorandum from J.B. Van Hollen,
Attorney General, to Interested Parties (July 28, 2010), available online at
hitp:/fwww.doj.state.wi.us/dls/pr_resources.asp.

Electronic documents may contain contextual information and file history preserved only when
viewed in certain formats, such as data generated automatically by computer operating systems
or software programs. Whether this information is considered a “record” subject to public
access is largely unanswered.

a.

Metadata,  Literally defined as “data about data,” metadata has different meanings,
depending on context. In the context of word processing documents, metadata is
information that may be hidden from view on the computer screen and on a paper copy, but,
when displayed, may reveal important information about the document.

1.

il.

iii.

No controlling Wisconsin precedent addresses the application of the public records law
to such data, although a circuit court has held that metadata is not part of the public
record because it includes drafts, notes, preliminary computations, and editing
information. McKellarv. Prijic, Case No. 09-CV-61 (Outagamie Co., July 29, 2009).

Legal commentary and federal cases addressing the treatment of metadata during
litigation and civil discovery also are helpful for understanding access and retention
issues related to metadata. See, e.g., selected publications from The Sedona Conference
and its various working groups, including The Sedona Guidelines: Best Practice
Guidelines for Managing Information & Records in the Electronic Age (Sept. 2005),
and The Sedona Principles: Best Practices Recommendations and Principles for
Addressing  Electronic Document Production (2d ed., June 2007), available
online at http.//www.thesedonaconference.org/content/miscFiles/publications_html; see
also Williams v. Sprint/United Mgmt. Co., 230 FR.D. 640, 646-47 (D. Kan. 2005);
Autotech Techs. Ltd. P’ship v. Automationdirect.com, Inc., 248 F.R.D. 556
(N.D. IIL. 2008).

Courts in some other jurisdictions interpreting their freedom of information laws (which
may differ significantly from the Wisconsin public records law), have held that metadata
is part of electronic records and must be disclosed in response to a freedom of
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information request for those records. E.g., Nat'l Day Laborer Org. Network v. U.S.
Immigration and Customs Enforcement Agency, 2011 WL 381625 (SD.N.Y. Feb. 7,
2011) (subsequently withdrawn due to incomplete factual record); Irwin v. Onondaga
Cnty. Res. Recovery Agency, 895 N.Y.S.2d 262, 319 (N.Y. App. Div. 2010); O Neill v.
City of Shoreline, 240 P.3d 1149, 1152 (Wash. 2010); Lake v. City of Phoenix,
218 P.3d 1004, 1007-08 (Ariz. 2009).

b. E-mail messages may contain transmission information in the original format that does not
appear on a printed copy or when stored electronically. Armstrong v. Executive Office of the
President, 1 F.3d 1274 (D.C. Cir. 1993), held that when e-mails are requested under a FOIA
request, the electronic version rather than a paper print-out must be provided. In 1999, the
same court upheld a federal rule that permitted paper copies to be the only archived public
record of e-mails. Pub. Citizen v. Carlin, 184 F.3d 900 (D.C. Cir. 1999). Central to the
Public Citizen decision was the existence of the newly-adopted federal rule requiring that
paper print-outs of e-mails must include the sender, recipient, date, and receipt data. The
federal court reasoned that if paper print-outs of e-mails include this fundamental contextual
information, they satisfy federal public records laws.

c. Computers contain “cookies,” temporary internet files, deleted files, and other files that are
not consciously created or kept by the user, but are instead generated or stored automatically.
In addition, although a user may delete files, deleted materials remain on the computer until
overwritten, unlike conventional documents discarded and destroyed as trash. Some of these
matetials are akin to drafts or materials prepared for personal use, or are simply not materials
created or kept in connection with official business. Nonetheless, when such materials are
collected, organized, and kept for an official purpose, they may constitute a record accessible
under the public records statute. See, e.g., Zellner I, 2007 WI 53, 1 22-31, 300 Wis. 2d 290,
99 22-31, 731 N.W.2d 240, 99 22-31 (holding that a CD-ROM containing adult images and
internet searches compiled in the course of an employee disciplinary action was not within
the copyright exception to the definition of a public record; assuming without discussion that
the material was a record based on its use by the school district).

C. Access. If electronically stored material is a record, the records custodian must determine whether
the public records law requires access. Recurring issues relating to access include the following.

L.

Sufficiency of requests. Under Wis. Stat. § 19.35(1)(h), a request must be reasonably limited “as
to subject matter or length of time represented by the recotd.” See Section VID.; Schopper,
210 Wis. 2d at 212-13, 565 N.W.2d at 189-90. Record requests describing only the format
requested (“all e-mails™) without reasonable limitations as to time and subject matter are often
not legally sufficient. If so, the custodian may insist that the requester reasonably describe the
records being requested. Even if a requester appears to limit a request by specifying the time
period or particular search terms or individual electronic mail boxes to be searched, such
requests for voluminous electronic records have been held to be insufficient and unreasonably
burdensome. Gehl, 2007 WI App 238, 99 23-24, 306 Wis. 2d 247, 1 23-24, 742 N.W.2d 530,
99 23-24 (search requests for all e-mails exchanged by numerous individuals without specifying
any subject matter, and for searches based on numerous broad search terms, were properly
denied as insufficient).

2. Manner of access.

a. Wisconsin Stat. § 19.35(1)(k) permits an authority to impose reasonable restrictions on the
manner of access to original records if they are irreplaceable or easily damaged. Concerns
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for protecting the integrity of original records may justify denial of direct access to an
agency’s operating system or to inspect a public employee’s assigned computer, if access is
provided instead on an alternative electronic storage device, such as a CD-ROM. Seccurity
concerns may also justify such a restriction. See WIREdata II, 2008 WI 69, 99 97-98,
310 Wis. 2d 397, 99 97-98, 751 N.W.2d 736, 11 97-98 (reversing court of appeals decision
allowing requesters direct access to an authority’s electronic database; recognizing that
“such direct access . . . would pose substantial risks™). Provision of a copy of the requested
data “in an appropriate format”—in this case, as portable document files (“PDFs”)—was
sufficient. Id., §97.

Records posted on the internet. The Attorney General has advised that agencies may not use
online record posting as a substitute for their public records responsibilities; and that
publication of documents on an agency website does not qualify for the exceptions for
published materials set forth in Wis. Stat. § 19.32(2) or 19.35(1)(g). Letter from James E.
Doyle, Wisconsin Attorney General, to John Muench (July 24, 1998). Nonetheless,
providing public access to records via the internet can greatly assist agencies in complying
with the statute by making posted materials available for inspection and copying, since that
form of access may satisfy many requesters.

The public records law right of access extends to making available for inspection and
copying the information contained on a limited access website used by an elected official to
gather and provide information about official business, but not necessarily participation in
the online discussion itself. OAG I-06-09, at 3-4.

3. Must the authority provide a record in the format in which the requester asks for it?

a.

Wisconsin Stat. § 19.35(1)(b), (c), and (d) require that copies of written documents be
“substantially as readable,” audiotapes be “substantially as audible,” and copies of
videotapes be “substantially as good” as the originals.

By analogy, providing a copy of an electronic document that is “substantially as good” as
the original is a sufficient response where the requester does not specifically request access
in the original format. See WIREdata II, 2008 W1 69, 1 97-98, 310 Wis. 2d 397, 99 97-98,
751 N.W.2d 736, 9 97-98 (provision of records in PDF format satisfied requests for
records in “electronic, digital” format); State ex rel. Milwaukee Police Ass’'n v. Jones,
2000 WI App 146, 910, 237 Wis. 2d 840, q 10, 615N.W.2d 190, § 10 (holding that
provision of an analog copy of a digital audio tape (“DAT”) complied with Wis. Stat.
§ 19.35(1)(c) by providing a recording that was “substantially as audible” as the original).
See also Autotech Techs., 248 F.R.D. at 558 (where litigant did not specify a format for
production during civil discovery, responding party had option of providing documents in
the “form ordinarily maintained or in a reasonably usable form™).

Wisconsin Stat. § 19.36(4) provides, however, that material used as input for or produced as
the output of a computer is subject to examination and copying. Jones ultimately held that,
when a requester specifically asked for the original DAT recording of a 911 call, the
custodian did not fulfill the requirements of Wis. Stat. § 19.36(4) by providing only the
analog copy. Jones, 2000 WI App 146, § 17, 237 Wis. 2d 840, 17, 615 N.W.2d 190, § 17.
In WIREdata II, 2008 W1 69, 310 Wis. 2d 397, 751 N.W.2d 736, the Wisconsin Supreme
Court declined to address the issue of whether the provision of documents in PDF format
would have satisfied a subsequent request specifying in detail that the data should be
produced in a particular format which included fixed length, pipe delimited, or comma-quote
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outputs, id., 17 8 n.7, 93, and 96, leaving questions concerning the degree to which a
requester can specify the precise electronic format that will satisfy a record request to be
answered in subsequent cases. Thus, it behooves the records custodian who denies a request
that records be provided in a particular electronic format to state a legally sufficient reason
for denying access to a copy of a record in the particular format requested.

Computer programs are expressly protected from examination or copying even though
material used as computer input or produced as output may be subject to examination and
copying unless otherwise exempt from public access. Wis. Stat. § 19.36(4). For the
definition of “computer program,” see Wis. Stat. § 16.971(4)(c).

There is a right to a copy of a computer tape, and a right to have the information on the tape
printed out in a readable format. Wis. Stat. § 19.35(1)(e); 75 Op. Att’y Gen. 133, 145
(1986).

Wisconsin Stat. § 19.35(1)(e) gives requesters a right to receive a written copy of any public
record that is not in readily comprehensible form. A requester who prefers paper copies of
electronic records may not be able to insist on them, however. If the requester does not have
access to a machine that will translate the information into a comprehensible form, the
agency can fulfill its duties under the public records law by providing the requester with
access to such a machine. See 75 Op. Att’y Gen. at 145.

With limited exceptions, Wis. Stat. § 19.35(1)(L) provides that a records custodian is not
required to create a new record by extracting information from an existing record and
compiling the information in a new format. George, 169 Wis. 2d 573, 485 N.W.2d 460.
Under Wis. Stat. § 19.36(6), however, the records custodian is required to delete or redact
confidential information contained in a record before providing access to the parts of a
record that are subject to disclosure.

i. When records are stored electronically, the distinction between redaction of existing
records and the creation of an entirely new record can become difficult to discern.
See Osborn, 2002 WI 83, 1 41-46, 254 Wis. 2d 266, 7 41-46, 647 N.W.2d 158,
9 41-46.

ii. The Attorney General has advised that where information is stored in a database a
person can “within reasonable limits” request a data run to obtain the requested
information. 68 Op. Att’y Gen. 231, 232 (1979). Use a rule of reason to determine
whether retrieving electronically stored data entails the creation of a new record.
Consider the time, expense, and difficulty of extracting the data requested, and whether
the agency itself ever looks at the data in the format requested. Cf N.Y. Pub. Interest
Research Group v. Cohen, 729 N.Y.S.2d 379, 382-83 (N.Y. Sup. Ct. 2001) (where a
“few hours” of computer programming would produce records that would otherwise
require weeks or months to redact manually, the court concluded that requiring the
necessary programming did not violate the New York statutory prohibition against
creation of a new record).

A requester requesting a copy of a record containing land information from an office or
officer of a political subdivision has a right to receive a copy of the record in the same
format in which the record is maintained by the custodian, unless the requester requests that
a copy be provided in a different format that is authorized by law. Wis. Stat. § 66.1102(4).
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i.  “Political subdivision” means any city, village, town, or county. Wis. Stat.
§ 66.1102(1)(b).

ii. “Land information” means any physical, legal, economic or environmental
information, or characteristics concerning land, water, groundwater, subsurface
resources, ot air in Wisconsin. It includes information relating to topography, soil,
soil erosion, geology, minerals, vegetation, land cover, wildlife, associated natural
resources, land ownership, land use, land use controls and restriction, jurisdictional
boundaries, tax assessment, land value, land survey records and references, geodetic
control networks, aerial photographs, maps, planimetric data, remote sensing data,
historic and prehistoric sites, and economic projections. Wis. Stat. § 66.1102(1)(a),
incorporating by reference Wis. Stat. § 59.72(1)(a).

Wisconsin Stat. § 19.35(1)(a) provides that “any requester has a right to inspect any record.”

Compare this to the language of the federal Freedom of Information Act, 5 U.S.C. § 552,
which requires that “public information” be made available. Cases in other jurisdictions
have found this distinction significant in deciding whether information must be provided in a
particular format. Cf. AFSCME v. County of Cook, 555 N.E.2d 361, 366 (1ll. 1990); Farrell
v. City of Detroit, 530 N.W.2d 105, 109 (Mich. Ct. App. 1995).

4. Role of the records custodian. Under Wis. Stat. § 19.34(2), the records custodian is legally
responsible for providing access to public records.

a.

The records custodian must protect the right of public access to electronic records stored on
individual employees’ computers, such as e-mail, even though the individual employee may
act as the de facto records custodian of such records. Related problems arise when
individual employees or elected officials use personal e-mail accounts to correspond
concerning official business.

Shared-access databases involving multiple agencies.

i. Information of common use or interest increasingly is shared electronically by multiple
agencies. To prevent confusion among participating agencies and unnecessary delays in
responding to requests for records, establishment of such a database should be
accompanied by detailed rules identifying who may enter information and who is
responsible for responding to requests for particular records.

ii. Special custodial and disclosure rules govern public records requests for certain shared
law enforcement records. See Section IV.D.4., above.

Government data collected and processed by independent contractors. A government entity
may not avoid its responsibilities under the public records law by contracting with an
independent contractor for the collection and maintenance of government records and then
simply directing requesters to the independent contractor for handling of public records
requests. The government entity remains the “authority” responsible for complying with the
law and is liable for a contractor’s failure to comply. WIREdata II, 2008 W1 69, 97 82-89,
310 Wis. 2d 397, 9 82-89, 751 N.W.2d 736, 91 82-89.
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D. Retention and storage.

1.

The general statutory requirements for record retention by state agencies, Wis. Stat. § 16.61, and
local units of government, Wis. Stat. § 19.21, apply equally to electronic records. Although the
public records law addresses the duty to disclose records, it is not a means of enforcing the duty
to retain records, except for the period after a request for particular records is made.
See Gehl, 2007 WI App 238, J 15 n.4, 306 Wis. 2d 247, § 15 n.4, 742 N.W.2d 530, § 15 n4
(citing Wis. Stat. § 19.35(5)).

Issues related to record retention that are exclusive to electronic records often derive from their
relative fragility, susceptibility to damage or loss, and difficulties in insuring their authenticity
and accessibility.

a. The Wisconsin Department of Administration (“DOA”) has statutory rule-making authority
to prescribe standards for storage of optical disks and electronic records. Wis. Stat.
§§16.611 and 16.612. DOA has promulgated Wis. Admin. Code ch. Adm 12 which
governs the management of records stored exclusively in electronic format by state and local
agencies, but does not require an agency to maintain records in electronic format. Wisconsin
Admin. Code ch. Adm 12 defines terms of art relating to electronic records, establishes
requirements for accessibility of electronic records from creation through use, management,
preservation, and disposition, and requires that state and local agencies must also comply
with the statutes and rules relating to retention of non-electronic records. Wisconsin Admin.
Code ch. Adm 12 can be found at http.//www.legis.state.wi.us/vsb/code/adm/adm012.pdf.
Aprimer on Wis. Admin. Code ch. Adm 12 can be found at
http://publicrecordsboard.wi.gov/docs_all.asp?locid=165, under Reference Materials.

b. Beyond Wis. Admin. Code ch. Adm 12, the Wisconsin Public Records Board has published
Guidelines for the Management and Retention of Public Record E-Mail, located at
http://publicrecordsboard.wi.gov/docs_all.asp?locid=165, under Reference Materials.

¢. Documents posted online. In recent years, agencies have frequently taken advantage of the
ease of posting public records on government websites. State agencies are required by law,
Wis. Stat. § 35.81, etseq., to provide copies of agency publications to the Wisconsin
Reference and Loan Library for distribution to public libraries through the Wisconsin
Document Depository Program. The Wisconsin Digital Archives has been established to
preserve state agency web content for access and use in the future, and to provide a way for
state agencies to fulfill their statutory obligation to participate in the Document Depository
Program with materials in electronic formats. For more information about this program,
see http://dpi.wi.gov/ril/pdfistate_agency digital_archives_guidelines.pdf.

XI. Inspection, Copies, and Fees.

A. Inspection.

L.

A requester generally may choose to inspect a record and/or to obtain a copy of the record.
“Except as otherwise provided by law, any requester has a right to inspect a record and to make
or receive a copy of a record which appears in written form.” Wis. Stat. § 19.35(1)(b).

A requester must be provided facilities for inspection and copying of requested records
comparable to those used by the authority’s employees. Wis. Stat. § 19.35(2).
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3.
4.
B. Copies.
1.
a.
b.
¢!
2.
a.
b.
c.
3.

A records custodian may impose reasonable restrictions on the manner of access to an original
record if the record is irreplaceable or easily damaged. Wis. Stat. § 19.35(1)(k).

For unique issues concerning inspection and copying of electronic records, see Section X.C.2.-3.,
above.

A requester is entitled to a copy of a record, including copies of audiotapes and videotapes.
Wis. Stat. § 19.35(1). The records custodian must provide a copy if requested. State ex rel.
Borzych v. Paluszcyk, 201 Wis. 2d 523, 525-27, 549 N.W.2d 253, 254-55 (Ct. App. 1996).

If requested by the requester, the authority may provide a transcript of an audiotape
recording instead of a copy of the audiotape. Wis. Stat. § 19.35(1)(c).

If an authority receives a request to inspect or copy a handwritten record or a voice recording
that the authority is required to protect because the handwriting or recorded voice would
identify an informant, the authority must provide—upon request by the requester—a
transcript of the record or the information contained in the record if the record or information
is otherwise subject to copying or inspection under the public records law. Wis. Stat.
§ 19.35(1)(em).

Except as otherwise provided by law, a requester has a right to inspect records, the form of
which does not permit copying (other than written record, audio tapes, video tapes, and
records not in readily comprehensible form). Wis. Stat. § 19.35(1)(®).
i.  The authority may permit the requester to photograph the record.

ii. The authority must provide a good quality photograph of a record, the form of which
does not permit copying, if the requester asks that a photograph be provided.

The requester has a right to a copy of the original record, i.e., “source” material.

A request for a copy of a 911 call in its original digital form was not met by providing
an analog copy. Jones, 2000 WI App 146, 9910-19, 237 Wis. 2d 840, 9f 10-19,
615N.W.2d 190, 91 10-19. See Section X.C.3,

A request for an “electronic/digital” copy was satisfied by provision of a PDF document
containing the requested information, even though the PDF did not have all of the
characteristics the requester might have wished. WIREdata II, 2008 WI 69, q 96,
310 Wis. 2d 397, § 96, 751 N.W.2d 736, q 96.

A requester requesting a copy of a record containing land information from an office or
officer of a political subdivision has a right to receive a copy of the record in the same
format in which the record is maintained by the custodian, unless the requester requests that
a copy be provided in a different format that is authorized by law. Wis. Stat. § 66.1102(4).
See Section X.C.3.h., above.

The requester does not have a right to make requested copies. If the requester appears in person
to request a copy of a record that permits photocopying, the records custodian may decide
whether to make copies for the requester or let the requester make them, and how the records
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will be copied. Wis. Stat. § 19.35(1)(b); Grebner v. Schiebel, 2001 WI App 17,91 1, 9, 12-13,
240 Wis. 2d 551, 91,9, 12-13, 624 N.W.2d 892, {1 1, 9, 12-13 (2000) (requester was not
entitled to make copies on requester’s own portable copying machine).

C. Fees.

1.

st

An authority may charge a requester only for the specific tasks identified by the Legislature
in the fee provisions of Wis. Stat. § 19.35(3), unless otherwise provided by law. Milwaukee
Journal Sentinel, 2012 W1 65, § 50, 341 Wis. 2d 607, § 50, 815 N.w.2d 367, § 50
(Abrahamson, C.J., lead opinion); Id, 9§ 76 (Roggensack, J., concurring).
See Sections XI1.C.2.-5., below.

Copy and transcription fees may be charged.

a. Copy fees are limited to the “actual, necessary and direct cost” of reproduction unless a fee
is otherwise specifically established or authorized to be established by law. Wis. Stat.
§ 19.35(3)(a).

b. “Reproduction” means the act, condition, or process of producing a counterpart, image, or
copy. Reproduction is a rote, ministerial task that does not alter a record or change the
content of the record. It instead involves only copying the record—for example, by printing
out a record that is stored electronically or making a photocopy of a paper record.
Milwaukee Journal Sentinel, 2012 WI 65, 9 31, 341 Wis. 2d 607, § 31, 815 N.W.2d 367,
931 (Abrahamson, C.J., lead opinion).

c. DOJ’s policy is that photocopy fees should be around $.15 cents per page, and that anything
in excess of $.25 cents may be suspect.

d. Costs of a computer run may be imposed on a requester as a copying fee. Wis. Stat.
§ 19.35(1)(e) and (3)(a); 72 Op. Att’y Gen. 68, 70 (1983). An authority may charge a
requester for any computer programming expenses required to respond to a request.
WIREdata II, 2008 W1 69, § 107, 310 Wis. 2d 397, 9 107, 751 N.W.2d 736, § 107.

e. Transcription fees maybe charged, but are limited to the “actual, necessary and direct cost”
of transcription, unless a fee is otherwise specifically established or authorized to be
established by law. Wis. Stat. § 19.35(3)(a).

Photography and photographic reproduction fees may be charged if the authority provides a
photograph of a record, the form of which does not permiit copying, but are limited to the
“actual, necessary and direct” costs. Wis. Stat. § 19.35(3)(b).

Location costs. Costs associated with locating records may be charged if they total $50.00 or
more. “Locating” a record means to find it by searching, examining, or experimenting.
Subsequent review and redaction of the record are separate processes, notincluded in
location of the record, for which a requester may not be charged. Milwaukee Journal
Sentinel, 2012 W1 65, 9 29, 341 Wis. 2d 607, 129, 815 N.W.2d 367, 4 29 (Abrahamson, C.J.,
lead opinion). Only actual, necessary, and direct location costs are permitted. Wis. Stat.
§ 19.35(3)(c).

Mailing and shipping fees may be charged, but are limited to the “actual, necessary and direct
cost” of mailing or shipping. Wis, Stat. § 19.35(3)(d).
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6. An authority may not charge a requester for the costs of deleting, or “redacting,”
nondisclosable information included in responsive records. Milwaukee Journal Sentinel,
2012 WI 65, 91 1 & n.4, 6, 58, 341 Wis. 2d 607, 1 1 & n.4, 6, 58, 815 N.W.2d 367,
991 & n.4, 6, 58 (Abrahamson, C.J., lead opinion); Id., 76 (Roggensack, J., concurring).

7. If a record is produced or collected by a person who is not an authority pursuant to a contract
with the authority, i.e., a contractor, the fees for obtaining a copy of the record may not exceed
the actual, necessary, and direct cost of reproduction or transcription of the record by the person
who makes the reproduction or transcription, unless another fee is established or authorized by
law. Wis. Stat. § 19.35(3)(g).

8. An authority may require prepayment of any fees if the total amount exceeds $5.00. Wis. Stat.
§ 19.35(3)(f). The authority may refuse to make copies until payment is received.
Hill, 196 Wis. 2d at 429-30, 538 N.W.2d at 613. Except for prisoners, the statute does not
authorize a requirement for prepayment based on the requester’s failure to pay fees for a prior
request.

9. An authority has discretion to provide requested records for free or at a reduced charge.
Wis. Stat. § 19.35(3)(e).

10. An authority may not make a profit on its response to a public records request. WIREdata II,
2008 WI 69, 99 103, 107, 310 Wis. 2d 397, 1 103, 107, 751 N.W.2d 736, ] 103, 107.

11. Generally, the rate for an actual, necessary, and direct charge for staff time should be based on
the pay rate of the lowest paid employee capable of performing the task.

12. Specific statutes may establish express exceptions to the general fee provisions of Wis. Stat.
§ 19.35(3). Examples include Wis. Stat. § 814.61(10)(a) (court records), Wis. Stat. § 59.43(2)(b)
(land records recorded by registers of deeds), and Wis. Stat. § 6.36(6) (authorizing fees for
copies of the official statewide voter registration list).

XII. Right to Challenge Accuracy of a Record.

A. An individual authorized to inspect a record under Wis. Stat. § 19.35(1)(a) or (am), or a person
authorized by that individual, may challenge the accuracy of a record containing personally
identifiable information pertaining to that individual. Wis. Stat. § 19.365(1).

B. Exceptions. This right does not apply if the record has been transferred to an archival repository, or
if the record pertains to an individual and a specific state statute or federal law governs challenges to
the accuracy of that record. Wis. Stat. § 19.365(2).

C. The challenger must notify the authority, in writing, of the challenge. Wis. Stat. § 19.365(1).
D. The authority then may:

1. Concur and correct the information; or

2. Deny the challenge, notify the challenger of the denial, and allow the challenger to file a concise
statement of reasons for the individual’s disagreement with the disputed portions of the record.
A state authority must also notify the challenger of the reasons for the denial. See Wis. Stat.
§ 19.365(1)(a) and (b).
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XIII. Enforcement and Penalties.

A. Mandamus. The public records law encourages assertion of the right to access.

1.

If an authority withholds a record or part of a record, or delays granting access to a record or part
of a record after a written request for disclosure is made, the requester may:

a. Bring an action for mandamus asking a court to order release of the record; or

b. Submit a written request to the district attorney of the county where the record is located or
to the Attorney General requesting that an action for mandamus be brought asking the court
to order release of the record to the requester.

Wis. Stat. § 19.37(1).
Mandamus procedures are set forth in Chapters 781 and 783 of the Wisconsin Statutes.

Mandamus is the exclusive remedy provided by the Legislature to enforce the public records law
and obtain the remedies specified in Wis. Stat. § 19.37. Stanley, 2012 WI App 42, {1 60-64,
340 Wis. 2d 663, 1 60-64, 814 N.W.2d 867, Y 60-64 (cannot be enforced by supervisory
writ) (petition for review filed April 14, 2012); Capital Times Co. v. Doyle, 2011 WI App 137,
99 4-6, 337 Wis. 2d 544, {§ 4-6, 807 N.W.2d 666, || 4-6; State v. Zien, 2008 WI App 153,
99 34-35, 314 Wis. 2d 340, 7 34-35, 761 N.W.2d 15, 9 34-35.

A request must be made in writing before a mandamus action to enforce the request is
commenced. Wis. Stat. § 19.35(1)(h).

In a mandamus action, the court must decide whether the records custodian gave sufficiently
specific reasons for denying an otherwise proper public records request. If the records
custodian’s reasons for denying the request were sufficiently specific, the court must decide
whether the records custodian’s reasons are based on a statutory or judicial exception or are
sufficient to outweigh the strong public policy favoring disclosure. Ordinarily the court
examines the record to which access is requested in camera. Youmans, 28 Wis. 2d at 682-83,
137 N.W.2d at 475; George, 169 Wis. 2d at 578, 582-83, 485 N.W.2d at 462, 464.

a. To obtain a writ of mandamus, the requester must establish four things. Watron,
2008 W174, 98,311 Wis. 2d 52,9 8, 751 N.W.2d 369, § 8.

i.  The requester has a clear right to the records sought.
ii. The authority has a plain legal duty to disclose the records.
iii. Substantial damage would result if the petition for mandamus was denied.
iv. The requester has no other adequate remedy at law.
b. A records custodian who has denied access to requested records defeats the issuance of a
writ of mandamus compelling their production by establishing, for example, that the

requester does not have a clear right to the records. Watton, 2008 WI 74, 8 n.9,
311 Wis. 2d 52,98 n.9, 751 N.W.2d 369, 9 8, n.9.
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6. The court may allow the parties or their attorneys limited access to the requested record for the
purpose of presenting their mandamus cases, under such protective orders or other restrictions as
the court deems appropriate. Wis. Stat. § 19.37(1)(a); Appleton Post-Crescent v. Janssen,
149 Wis. 2d 294, 298-305, 441 N.W.2d 255, 256-59 (Ct. App. 1989) (allowing limited attorney
access only for purposes of case preparation).

7. Statutes of limitation.

a.

Except for committed and incarcerated persons, an action for mandamus arising under the
public records law must be commenced with three years after the cause of action accrues.
Wis. Stat. § §93.90(2).

A committed or incarcerated person must bring an action for mandamus challenging denial
of a request for access to a record within ninety days after the request is denied by the
authority. Wis. Stat. § 19.37(1m). The ninety-day time period excludes Saturdays, Sundays,
and legal holidays. See Wis. Stat. § 19.345.

B. Penalties available on mandamus.

L.

Attorneys’ fees, damages of not less than $100.00, and other actual costs shall be awarded to a
requester who prevails in whole or in substantial part in a mandamus action concerning access to
arecord under Wis. Stat. § 19.35(1)(a). Wis. Stat. § 19.37(2)(a).

a.

The purpose of Wis. Stat. § 19.37(2) is to encourage voluntary compliance, so a judgment or
order favorable in whole or in part in a mandamus action is not a necessary condition
precedent to finding that a party prevailed against an authority under Wis. Stat. § 19.37(2).
Eau Claire Press Co., 176 Wis. 2d at 159-60, 499 N.W.2d at 920.

Caution: Damages may be awarded if the prevailing requester is a committed or
incarcerated person, but that requester is not entitled to any minimum amount of damages.
Wis. Stat. § 19.37(2)(a).

Caution: For an attomey fee award to be made, there must be an attorney-client
relationship. Young, 165 Wis. 2d at 294-97, 477 N.W. 2d at 347-48 (no attorney fees for
pro se litigant).

Caution: Costs and fees are only available to a party that has filed, or has requested a
district attorney or DOJ to file, an original mandamus action. Stanley, 2012 WI App 42,
99 60-64, 340 Wis. 2d 663, §f 60-64, 814 N.-W.2d 867, {f 60-64 (petition for review filed
April 14, 2012).

To establish that he or she has “prevailed,” the requester must show that the prosecution of
the mandamus action could “reasonably be regarded as necessary to obtain the information”
and that a “causal nexus” exists between the legal action and the records custodian’s
disclosure of the requested information. Eau Claire Press Co., 176 Wis. 2d at 160,
499 N.W.2d at 920.

Cases discussing recovery of attorney fees where plaintiff “substantially prevails” and
recovering fees and costs after the case is dismissed for being moot: Racine Educ. Ass'n
v. Bd. of Educ. for Racine Unified Sch. Dist., 129 Wis. 2d 319, 326-30, 385 N.W.2d 510,
512-14 (Ct. App. 1986); Racine Educ. Ass’n v. Bd. of Educ. for Racine Unified Sch. Dist.,
145 Wis. 2d 518, 522-25, 427 N.W.2d 414, 416-17 (Ct. App. 1988); Eau Claire Press
Co., 176 Wis. 2d at 159-60, 499 N.W.2d at 920,
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g. Actual damages shall be awarded to a requester who files a mandamus action under
Wis. Stat. § 19.35(1)(am), relating to access to a record containing personally identifiable
information, if the court finds that the authority acted in a willful or intentional manner.
Wis. Stat. § 19.37(2)(b). There are no automatic damages in this type of mandamus case
nor is there statutory authority for the court to award attorney fees and costs.

2. Punitive damages may be awarded to a requester if the court finds that an authority or legal
custodian arbitrarily or capriciously denied or delayed response to a request or charged excess
fees. Wis. Stat. § 19.37(3). However, a requester cannot obtain punitive damages unless it
timely files a mandamus action and actual damages are ordered. Capital Times Co.,
2011 WI App 137,99 6, 11, 337 Wis. 2d 544, ]y 6, 11, 807 N.W.2d 666, 1 6, 11.

3. A civil forfeiture of not more than $1,000.00 may be imposed against an authority or legal
custodian who arbitrarily or capriciously denies or delays response to a request or charges
excessive fees. Wis. Stat. § 19.37(4).

C. Related criminal offenses. In addition to the mandamus relief provided by the public records law,
criminal penalties are available for:

1. Destruction, damage, removal, or concealment of public records with intent to injure or defraud.
Wis. Stat. § 946.72.

2. Alteration or falsification of public records. Wis. Stat. § 943.38.
D. Miscellaneous enforcement issues.

1. A requester cannot seek relief under the public records law for alleged violations of record
retention statutes when the non-retention or destruction predates submission of the
public records request. Cf Wis. Stat. § 19.35(5). Gehl, 2007 WI App 238, f 13-15,
306 Wis. 2d 247, 99 13-15, 742 N.W.2d 530, 9 13-15.

2. An authority may not avoid liability under the public records law by contracting with an
independent contractor for the collection, maintenance, and custody of its records, and by
then directing any requester of those records to the independent contractor. WIREdata II,
2008 WI 69, 9 89, 310 Wis. 2d 397, 9 89, 751 N.W.2d 736, 9 89.

3. Ifrequested records are released before a mandamus action is filed, the plaintiff has no viable
claim for mandamus and therefore no right to seek the other remedies provided in Wis. Stat.
§ 19.37. Capital Times Co., 2011 WI App 137, 7 12-15, 337 Wis. 2d 544, §f 12-15,
807 N.W.2d 666, {1 12-15.

4. A small claims action is not the proper way to secure production of public records, and one
attempt to do so was found to be frivolous. Knuth v. Town of Cedarburg, 2010 WI App 33,
323 Wis. 2d 824, 781 N.W.2d 551, 2010 WL 174141 (January 20, 2010) (unpublished). '

'Unpublished opinions issued on or after July 15 2009, by the Wisconsin Court of Appeals may be cited for
their persuasive value. See Wis. Stat. § 809.23(3).
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WISCONSIN DEPARTMENT OF JUSTICE
PUBLIC RECORDS NOTICE

The Wisconsin Department of Justice provides legal services, criminal investigative assistance, crime victim services,
and other law enforcement services to state and local government, and in certain matters, directly to state citizens.
Within the Department, the Office of Crime Victim Services and the Divisions of Legal Services, Law Enforcement
Services, Criminal Investigation, and Management Services are responsible for administering agency programs and
services. Several positions within the Department constitute state public offices for purposes of the Wisconsin public
records laws, including the positions of Attorney General, Deputy Attorney General, the Division Administrators, and
the Director of the Office of Crime Victim Services.

The Department has designated a Custodian of Public Records for the Department and Deputy Custodians for each
Division in order to meet its obligations under State public records laws. Members of the public may obtain access to
the Department’s public records, or obtain copies of these records, by making a request to the Department’s
Custodian of Public Records during the Department’s office hours of Monday through Friday, 8:00 a.m. to 4:30 p.m.
Such requests should be made to:

Mr. Kevin C. Potter
Office of the Attorney General
Wisconsin Department of Justice
17 West Main Street
P.O. Box 7857
Madison, WI 53707-7857

The Department may bill requestors $0.15 per photocopied page provided. The Department may bill $0.14 per page
for content scanned and provided on a CD or DVD. If pre-existing files need only be copied onto CDs or DVDs,
$1.00 per CD or DVD may be charged. If content must be converted from one electronic format to another, $1.00 per
CD or DVD may be charged plus staff time and other actual costs to the Department. The actual cost of postage,
courier, or delivery services may be charged. There will be an additional charge for criminal history searches, and for
specialized documents and photographs. The cost of locating responsive records may be charged if it exceeds $50.00
and will be calculated as hourly pay rate (including fringe benefits) of person locating records multiplied by actual
time expended to locate records, plus other actual costs. Requests which exceed a total cost of $5.00 may require
prepayment. Requesters appearing in person may be asked to make their own copies, or the Department may make
copies for requesters at its discretion. All requests will be processed as soon as practicable and without delay.

Below you will find a brief description of the services provided by each Division of the Department.

Division of Legal Services
This Division is responsible for providing legal advice and counsel to state and local agencies as well as to citizens in

certain matters. The Division is comprised of seven units specializing in different practice areas including Criminal
Appeals; Civil Litigation; State Programs, Administration, and Revenue (SPAR); Environmental Protection;
Medicaid Fraud Control; Criminal Litigation and Public Integrity; and Consumer Protection and Antitrust.

Division of Criminal Investigation
This Division is responsible for investigating, either independently or in conjunction with local law enforcement

agencies, certain criminal cases which are of statewide influence and importance. The Division is organized into the
Field Operations Bureau, Eastern Region; Field Operations Bureau, Western Region; Special Operations Bureau; and
Support Services.

Division of Law Enforcement Services

This Division provides technical and scientific assistance to local law enforcement agencies and establishes training
standards for law enforcement officers. The Division is comprised of the Crime Information Bureau, the Training and
Standards Bureau, and the State Crime Laboratories.

Division of Management Services
This Division provides basic staff support services to the other Divisions within the Department in the areas of budget

preparation, fiscal control, personnel management, payroll, training, facilities, and information technology.

Office of Crime Victims Services

The Office of Crime Victims Services provides assistance to crime victims and witnesses. It operates the crime victim
compensation program, provides funding to counties for services to victims and witnesses, and administers federal
funding for local victim service providers.

J.B. Van Hollen, Attorney General (Revised July 2012)
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5 Updated 09-10 Wis. Stats. Database

(3) (e) and except as provided under sub, (7). This section does
not apply to pupil records under s, 118.125.

(7) Notwithstanding any minimum period of time for reten-
tion set under s. 16,61 (3) (e), any taped recording of a meeting,
as defined in 5. 19.82 (2), by any governmental body, as defined
under s, 19.82 (1), of a city, village, town or school district may
be destroyed no sooner than 90 days after the minutes have been
approved and published if the purpose of the recording was to
make minutes of the meeting.

(8) Any metropolitan sewerage commission created under ss.
200.21 t0 200.65 may provide for the destruction of obsolete com-
mission records. No record of the metropolitan sewerage district
may be destroyed except by action of the commission specifically
authorizing the destruction of that record. Prior to any destruction
of records under this subsection, the commission shall give at least
60 days’ prior notice of the proposed destruction to the state his-
torical society, which may preserve records it determines to be of
historical interest. Upon the application of the commission, the
state historical society may waive this notice. Except as provided
under sub. (7), the commission may only destroy a record under
this subsection after 7 years clapse from the date of the record’s
creation, unless a shorter period is fixed by the public records
board under s. 16,61 (3) ().

History: 1971 ¢. 215; 1975 c. 41 5. §2; 1977c. 202; 1979 ¢. 35,221: 1981 ¢. 191,
282, 335, 1981 ¢, 350 5:13; 1981 ¢, 391; 1983 p. 532; 1985 a, 180 85, 22, 30mi; 1985
a. 225; 1985w, 332 5, 251 (1); Sup, CL Order, 136 Wis, 2d xi (1987); 1987 . 147 ss
20, 25; 1989 n, 245; 1991 . 39, 185, 316; 1993 a. 27,60, 172; 1995 a. 27, 201; 1999
n. 1505, 672.

Sub, (1) providesthat a police chief, as an officer of u municipality, is the legal cus-
todian of all records of that officer’s department, Town of LaGrange v. Auchinleck,
216 Wis. 2d B4, 573 N, W.2d 232 (CL App. 1997), 96-3313,

This section refates to records retention ond is not a part of the public records law.
An ageney’s alleged failure to keep sought—after records may not be attacked under
the public records law. Gehl v. Connors, 2007 W1 App 238, 306 Wis. 2d 247, 742
N.W,2d 530, 06—2455.

Under sub. (1), district attorneys must indefinitely preserve papers of a documen-
tary nature evidencing activities of prosecutor’s office. 68 Atty. Gen. 17,

A county with a population under 500,000 may by ordinance under s, 19.21 (6),
[now s. 19.21 (5)] provide for the destruction of obsolete case records maintained by
the county social services agency under s. 48.59 (1). 70 Atty. Gen. 196.

A VTAE (technical college) district is a “school district” under s. 19.21 (7) [now
5.19.21(6)). 71 Auty. Tien, 9.

19.22 Proceedings to compel the delivery of official
property. (1) If any public officer refuses or neglects to deliver
to his or her successor any official property or things as required
in's. 19.21, or if the property or things shall come to the hands of
any other person who refuses or neglects, on demand, to deliver
them to the successor in the office, the suceessor may make com-
plaint to any circuil judge for the county where the person refusing
or neglecting resides. If the judge is satisfied by the oath of the
complainant and other testimony as miay be offered that the prop-
erty or things are withheld, the judge shall grant an order directing
the person so refusing to show cause, within some short and rea-
sonable time, why the person should not be compelled to deliver
the property or things.

(2) At the time appointed, or at any other time to which the
matter may be adjourned, upon due proof of service of the order
issued under sub, (1), if the person complained against makes affi-
davit before the judge that the person has delivered to the person’s
successor all of the official property and things in the person’s cus-
tody or possession pertaining to the office, within the person's
knowledge, the person complained against shall be discharged
and all further proceedings in the matter before the judge shall
cease.

(3) If the person complained against does not make such affi-
davit the matter shall proceed as follows:

(a) The judge shall inquire further into the matters set forth in
the complaint, and if it appears that any such property or things are
withheld by the person complained against the judge shall by war-
rant commit the person complained against to the county jail, there
to remain until the delivery of such property and things to the com-
plainant or until the person complained against be otherwise dis-
charged according to law.
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(b) Ifrequired by the complainani the judge shall also issue a
warrant, directed to the sheriff or any constable of the county,
commanding the sheriff or constable in the daytime to search such
places as shall be designated in such warrant for such official
property and things as were in the custody of the officer whose
term of office expired or whose office became vacant, or of which
the officer was the legal custodian, and seize and bring them
before the judge issuing such warrant.

(¢) When any such property or things are brought before the
judge by virtue of such warrant, the judge shall inquire whether
the same pertain to such office, and if it thereupon appears that the
property or things pertain thereto the judge shall order the delivery
of the property or things to the complainant.

History: 1977 c. 449; 1991 a. 316; 1993 a. 213.

19.23 Transfer of records or materials to historical
society. (1) Any public records, in any state office, that are not
required for current use may, in the discretion of the public records
board, be transferred into the custody of the historical society, as
provided ins. 16.61.

(2) The proper officer of any county, city, village, town,
school district or other local governmental unit, may under s.
44.09 (1) offer title and transfer custody to the historical society
of any records deemed by the society to be of permanent historical
importance.

(3) The proper officer of any court may, on order of the judge
of that court, transfer to the historical society title to such court
records as have been photographed or microphotographed or
which have been on file for at least 75 years, and which are
deemed by the society to be of permanent historical value.

(4) Any other articles or materials which are of historic value
and are not required for current use may, in the discretion of the
department or agency where such articles or materials are located,
be transferred into the custody of the historical society as trustee
for the state, and shall thereupon become part of the permanent
collections of said society.

History: 1975 ¢. 41s. 52, 1981 ¢, 350 s. 13; 1985 a. 180 s. 30m; 1987 a. 147 s.
25; 1991 a. 226; 1995 a. 27.

19.24 Refusal to deliver money, etc., to successor. Any
public officer whatever, in this state, who shall, at the expiration
of the officer’s term of office, refuse or willfully neglect to deliver,
on demand, to the officer’s successor in office, after such succes-
sor shall have been duly qualified and be entitled to said office
according to law, all moneys, records, books, papers or other prop-
erty belonging to the office and in the officer’s hands or under the
officer’s control by virtue thereof, shall be imprisoned not more
than 6 months or fined not more than $100.
History: 1991 a. 316.

19.25 State officers may require searches, etc., with-
out fees. The secretary of state, treasurer and attorney general,
respectively, are authorized to require searches in the respective
offices of each other and in the offices of the clerk of the supreme
court, of the court of appeals, of the circuit courts, of the registers
of deeds for any papers, records or documents necessary to the dis-
charge of the duties of their respective offices, and to require cop-
ies thereof and extracts therefrom without the payment of any fee
or charge whatever.
History: 1977 ¢. 187, 449.

19.31 Declaration of policy. In recognition of the fact that
a representative government is dependent upon an informed elec-
torate, it is declared to be the public policy of this state that all per-
sons are entitled to the greatest possible information regarding the
affairs of government and the official acts of those officers and
employees who represent them. Further, providing persons with
such information is declared to be an essential function of'a repre-
sentative government and an integral part of the routine duties of
officers and employees whose responsibility it is to provide such
information. To that end, ss. 19.32 to 19.37 shall be construed in
every instance with a presumption of complete public access, con-
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sistent with the conduct of governmental business. The denial of
public access generally is contrary to the public interest, and only
in an exceptional case may access be denied.

History: 1981 c. 335, 391.

An agency cannot promulgate an administrative rule that creates an exception to
the open records law. Chavala v. Bubolz, 204 Wis. 2d 82, 552 N.W.2d 892 (Ct. App.
1996), 95-3120.

Although the requester referred to the federal freedom information act, a letter that
clearly described open records and had all the earmarkings of an open records request
was in fact an open records request and triggered, at minimum, a duty to respond.
ECO, Inc. v. City of Elkhom, 2002 WI App 302, 259 Wis. 2d 276, 655 N.W.2d 510,
02-0216.

The public records law addresses the duty to disclose records; it does not address
the duty to retain records. An agency's alleged failure to keep sought-after records
may not be attacked under the public records law. Section 19.21 relates to records
retention and is not a part of the public records law. Gehl v. Connors, 2007 WI App
238, 306 Wis, 2d 247, 742 N.W.2d 530, 06-2455.

The Wisconsin public records law. 67 MLR 65 (1983).

Municipal responsibility under the Wisconsin revised public records law. Mal-
oney. WBB Jan. 1983.

The public records law and the Wisconsin department of revenue. Boykoff. WBB
Dec, 1983,

The Wis, open records act: an update on issues. Trubek and Foley. WBB Aug.
1986.
Toward a More Open and Accountable Government: A Call For Optimal Disclo-
sure Under the Wisconsin Open Records Law. Roang. 1994 WLR 719,
Wisconsin’s Public—Records Law: Preserving the Presumption of Complete Public
Access in the Age of Electronic Records. Holcomb & Isaac. 2008 WLR 515.
Getting the Best of Both Worlds: Open Government and Economic Development.
Westerberg. Wis. Law. Feb. 2009.

19.32 Definitions. Asusedinss. 19.33 to 19.39:

(1) “Authority” means any of the following having custody of
a record: a state or local office, elected official, agency, board,
commission, committee, council, department or public body cor-
porate and politic created by constitution, law, ordinance, rule or
order; a governmental or quasi—governmental corporation except
for the Bradley center sports and entertainment corporation; a
local exposition district under subch. II of ch. 229; a long—term
care district under s. 46.2895; any court of law; the assembly or
senate; a nonprofit corporation which receives more than 50% of
its funds from a county or a municipality, as defined in s. 59.001
(3), and which provides services related to public health or safety
to the county or municipality; or a formally constituted subunit of
any of the foregoing.

(1b) “Committed person” means a person who is committed
under ch. 51, 971, 975 or 980 and who is placed in an inpatient
treatment facility, during the period that the person’s placement in
the inpatient treatment facility continues.

(1bg) “Employee” means any individual who is employed by
an authority, other than an individual holding local public office
or a state public office, or any individual who is employed by an
employer other than an authority.

(1c) “Incarcerated person” means a person who is incarcer-
ated in a penal facility or who is placed on probation and given
confinement under s. 973.09 (4) as a condition of placement, dur-
ing the period of confinement for which the person has been sen-
tenced.

(1d) “Inpatient treatment facility” means any of the follow-
ing:

(a) A mental health institute, as defined in s. 51.01 (12).

(¢) A facility or unit for the institutional care of sexually vio-
lent persons specified under s. 980.065.

(d) The Milwaukee County mental health complex established
under s. 51.08.

(1de) “Local governmental unit” has the meaning given in s.
19.42 (Tu).

{(1dm) “Local public office” has the meaning given in s. 19.42
(7w), and also includes any appointive office or position of a local
governmental unit in which an individual serves as the head of a
department, agency, or division of the local governmental unit,
but does not include any office or position filled by a municipal
employee, as defined in s. 111.70 (1) (i).
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(1e) “Penal facility” means a state prison under s. 302.01,
county jail, county house of correction or other state, county or
municipal correctional or detention facility.

(1m) “Person authorized by the individual” means the parent,
guardian, as defined in s. 48.02 (8), or legal custodian, as defined
in s, 48.02 (11), of a child, as defined in s. 48.02 (2), the guardian
of an individual adjudicated incompetent in this state, the personal
representative or spouse of an individual who is deceased, or any
person authorized, in writing, by the individual to exercise the
rights granted under this section.

(1r) “Personally identifiable information” has the meaning
specified in s. 19.62 (5).

(2) “Record” means any material on which written, drawn,
printed, spoken, visual or electromagnetic information is recorded
or preserved, regardless of physical form or characteristics, which
has been created or is being kept by an authority. “Record”
includes, but is not limited to, handwritten, typed or printed pages,
maps, charts, photographs, films, recordings, tapes (including
computer tapes), computer printouts and optical disks. “Record”
does not include drafts, notes, preliminary computations and like
materials prepared for the originator’s personal use or prepared by
the originator in the name of a person for whom the originator is
working; materials which are purely the personal property of the
custodian and have no relation to his or her office; materials to
which access is limited by copyright, patent or bequest; and pub-
lished materials in the possession of an authority other than a pub-
lic library which are available for sale, or which are available for
inspection at a public library.

(2g) “Record subject” means an individual about whom per-
sonally identifiable information is contained in a record.

(3) “Requester” means any person who requests inspection or
copies of a record, except a committed or incarcerated person,
unless the person requests inspection or copies of a record that
contains specific references to that person or his or her minor chil-
dren for whom he or she has not been denied physical placement
under ch. 767, and the record is otherwise accessible to the person
by law.

(4) “State public office” has the meaning given in s. 19.42
(13), but does not include a position identified in s. 20.923 (6) (f)
to (gm).

History: 1981 c. 335; 1985 a. 26, 29, 332; 1987 a. 305; 1991 a. 39, 1991 a. 269
s5. 26pd, 33b; 1993 a. 215, 263, 491; 1995 a. 158; 1997 a. 79, 94; 1999 a. 9; 2001 a.
16; 2003 a. 47; 2005 a. 387; 2007 a. 20.

NOTE: 2003 Wis. Act 47, which affects this section, contains extensive
explanatory notes.

A study commissioned by the corporation counsel and used in various ways was
not a “draft” under sub. (2), although it was not in final form. A document prepared
other than for the originator’s personal use, although in preliminary form or marked
“draft,” is a record. Fox v. Bock, 149 Wis. 2d 403, 438 N.W.2d 589 (1989).

A settlement agreement containing a pledge of confidentiality and kept in the pos-
session of a school district’s altomey was a public record subject to public access.
Joumal/Sentinel v. Shorewood School Bd. 186 Wis. 2d 443, 521 N.W.2d 165 (Ct.
App. 1994).

Individuals confined as sexually violent persons under ch. 980 are not “incarcer-
ated” under sub. (1¢). Klein v. Wisconsin Resource Center, 218 Wis. 2d 487, 582
N.W.2d 44 (Ct. App. 1998), 97-0679.

A nonprofit corporation that receives 50% of its funds from a municipality or
county is an authority under sub. (1) regardless of the source from which the munici-
pality or counly obtained those funds. Cavey v. Walrath, 229 Wis. 2d 105, 598
N.W.2d 240 (Ct. App. 1999), 98-0072,

A person aggrieved by a request made under the open records law has standing to
raise a challenge that the requested materials are not records because they fall within
the exception for copyrighted material under sub. (2). Under the facts of this case,
the language of sub. (2), when viewed in light of the fair use exception to copyright
infringement, applied so that the disputed materials were records within the statutory
definition, Zellner v. Cedurburg School Distriet, 2007 W1 53, 300 Wis. 2d 290, 731
N.W.2d 240, 06-1143.

“Record” in sub. (2) and s. 19.35 (5) does not include identical copies of otherwise
available records. A copy that is not different in some meaningful way from an origi-
nal, regardless of the form of the original, is an identical copy. If a copy differs in
some significant way for purposes of responding to an open records request, then it
is not traly an identical copy, but instead a different record. Stone v. Board of Rogents
of the University of Wisconsin, 2007 W1 App 223, 305 Wik, 2d 679, 741 N.W.2d 774,
06—2537.

A municipality’s independent contractor assessor was not an authority under sub.
(1) and was not a proper recipient of an open records request. In this case, only the
municipalities themselves were the “authorities” for purposes of the open records
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law. Accordingly, only the municipalities were proper recipients of the relevant open
records requests. WIREdata, Inc. v. Village of Sussex, 2008 WI 69, 3(0 Wis. 2d 397,
751 N.W.2d 736, 05-1473.

A corporation is quasi-governmental if, based on the totality of circumstances, it
resembles o govemmental corporation in function, effect, or status, requiring a case—
by=casc analysis. Here, o primary consideration was that the body was funded exelu-
sively by public tax dollars or interest thereon. Additionally, its office wus located
in the municipal building, it was listed on the city Web site, the city provided it with
clerical support and office supplies, all its assels revert Lo the city il it ceases to exist,
its books are open for city inspection, the mayor and another city official are directors,
anel it had no elients other than the city. State v, Beaver Dam Area Development Cor-
poration, 2008 W1 90, 312 Wis. 2d 84, 752 N.W.24 295, 06-0662.

In determining whether a document is a record under sub. (2), the focus is on the
content of the document. To be a record, the content of the document must have a
connection to a government function, In this case, the contents of teachers’ personal
e~mails had no connection to a government function and therefore are not records
under sub. (2). The contents of personal e—mails could, however, be records under
the public records law under certain circumstances. Schill v. Wisconsin Rapids
School District, 2010 W1 86, 327 Wis. 2d 572, 786 N.W.2d 177, 08-0967.

“Records” must have some relation to the functions of the agency. 72 Atty. Gen.
99.

The treatment of drafts under the public records law is discussed. 77 Atty. Gen.
00.

Applying Open Records Policy to Wisconsin District Attorneys: Can Charging
Guidelines Promote Public Awareness? Mayer, 1996 WLR 295.

19.33 Legal custodians. (1) An elected official is the legal
custodian of his or her records and the records of his or her office,
but the official may designate an employee of his or her staff to act
as the legal custodian,

(2) The chairperson of a committee of elected officials, or the
designee of the chairperson, is the legal custodian of the records
of the committee.

(3) The cochairpersons of a joint committee of elected offi-
cials, or the designee of the cochairpersons, are the legal custo-
dians of the records of the joint committee.

(4) Every authority not specified in subs. (1) to (3) shall desig-
nate in writing one or more positions occupied by an officer or
employee of the authority or the unit of government of which it is
a part as a legal custodian to fulfill its duties under this subchapter.
In the absence of a designation the authority’s highest ranking
officer and the chief administrative officer, if any, are the legal
custodians for the authority. The legal custodian shall be vested
by the authority with full legal power to render decisions and carry
out the duties of the authority under this subchapter. Each author-
ity shall provide the name of the legal custodian and a description
of the nature of his or her duties under this subchapter to all
employees of the authority entrusted with records subject to the
legal custodian’s superviston.

(5) Notwithstanding sub. (4), if an authority specified in sub.
(4) or the members of such an authority are appointed by another
authority, the appointing authority may designate a legal custo-
dian for records of the authority or members of the authority
appointed by the appointing authority, except that if such an
authority is attached for administrative purposes to another
authority, the authority performing administrative duties shall
designate the legal custodian for the authority for whom adminis-
trative duties are performed.

(6) The legal custodian of records maintained in a publicly
owned or leased building or the authority appointing the legal cus-
todian shall designate one or more deputies to act as legal custo-
dian of such records in his or her absence or as otherwise required
to respond to requests as provided in s. 19.35 (4). This subsection
does not apply to members of the legislature or to members of any
local governmental body.

(7) The designation of a legal custodian does not affect the
powers and duties of an authority under this subchapter.

(8) No elected official of a legislative body has a duty to act
as or designate a legal custodian under sub. (4) for the records of
any committee of the body unless the official is the highest rank-
ing officer or chief administrative officer of the committee or is
designated the legal custodian of the committee’s records by rule
or by law.

History: 1981 c. 335.

The right to privacy law, s. 895.50, [now s. 995.50] does not affect the duties of a
custodian of public records under s. 19.21, 1977 stats. 68 Atty. Gen. 68.
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19.34 Procedural information. (1) Each authority shall
adopt, prominently display and make available for inspection and
copying at its offices, for the guidance of the public, a notice con-
taining a description of its organization and the established times
and places at which, the legal custodian under s. 19.33 from
whom, and the methods whereby, the public may obtain informa-
tion and access to records in its custody, make requests for records,
or obtain copies of records, and the costs thereof. The notice shall
also separately identify each position of the authority that consti-
tutes a local public office or a state public office. This subsection
does not apply to members of the legislature or to members of any
local governmental body.

(2) (a) Each authority which maintains regular office hours at
the location where records in the custody of the authority are kept
shall permit access to the records of the authority at all times dur-
ing those office hours, unless otherwise specifically authorized by
law.

(b) Each authority which does not maintain regular office
hours at the location where records in the custody of the authority
are kept shall:

1. Permit access to its records upon at least 48 hours’ written
or oral notice of intent to inspect or copy a record; or

2. Establish a period of at least 2 consecutive hours per week
during which access to the records of the authority is permitted.
In such case, the authority may require 24 hours’ advance written
or oral notice of intent to inspect or copy a record.

(¢) An authority imposing a notice requirement under pat. (b)
shall include a statement of the requirement in its notice under sub.
(1), if the authority is required to adopt a notice under that subsec-
tion.

(d) Ifarecord of an authority is occasionally taken to a location
other than the location where records of the authority are regularly
kept, and the record may be inspected at the place at which records
of the authority are regularly kept upon one business day’s notice,
the authority or legal custodian of the record need not provide
access to the record at the occasional location.

History: 1981 ¢. 335; 2003 a, 47.
NOTE: 2003 Wis. Act 47, which affects this section, contains extensive
explanatory notes.

19.345 Time computation. In ss. 19.33 to 19.39, when a
time period is provided for performing an act, whether the period
is expressed in hours or days, the whole of Saturday, Sunday, and
any legal holiday, from midnight to midnight, shall be excluded
in computing the period.

History: 2003 a. 47.

NOTE: 2003 Wis, Act 47, which creates this section, contains extensive
explanatory notes.

19.35 Access to records; fees. (1) RIGHT TO INSPECTION.
(a) Except as otherwise provided by law, any requester has a right
to inspect any record. Substantive common law principles
construing the right to inspect, copy or receive copies of records
shall remain in effect. The exemptions to the requirement of a
governmental body to meet in open session under s. 19.85 are
indicative of public policy, but may be used as grounds for deny-
ing public access to a record only if the authority or legal custodian
under s. 19.33 makes a specific demonstration that there is a need
to restrict public access at the time that the request to inspect or
copy the record is made.

(am) In addition to any right under par. (a), any requester who
is an individual or person authorized by the individual, has a right
to inspect any record containing personally identifiable informa-
tion pertaining to the individual that is maintained by an authority
and to make or receive a copy of any such information, The right
to inspect or copy a record under this paragraph does not apply to
any of the following:

1. Any record containing personally identifiable information
that is collected or maintained in connection with a complaint,
investigation or other circumstances that may lead to an enforce-
ment action, administrative proceeding, arbitration proceeding or
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court proceeding, or any such record that is collected or main-
tained in connection with such an action or proceeding.

2. Any record containing personally identifiable information
that, if disclosed, would do any of the following:

a. Endanger an individual’s life or safety.
b. Identify a confidential informant.

c. Endanger the security, including the security of the popula-
tion or staff, of any state prison under s. 302.01, jail, as defined in
s. 165.85 (2) (bg), juvenile correctional facility, as defined in s.
938.02 (10p), secured residential care center for children and
youth, as defined in s. 938.02 (15g), mental health institute, as
defined in s. 51.01 (12), center for the developmentally disabled,
as defined in s. 51.01 (3), or facility, specified under s. 980.065,
for the institutional care of sexually violent persons.

d. Compromise the rehabilitation of a person in the custody
of the department of corrections or detained in a jail or facility
identified in subd. 2. c.

3. Any record that is part of a records series, as defined in s.
19.62 (7), that is not indexed, arranged or automated in a way that
the record can be retrieved by the authority maintaining the
records series by use of an individual’s name, address or other
identifier.

(b) Except as otherwise provided by law, any requester has a
right to inspect a record and to make or receive a copy of a record.
If a requester appears personally to request a copy of a record that
permits photocopying, the authority having custody of the record
may, at its option, permit the requester to photocopy the record or
provide the requester with a copy substantially as readable as the
original.

(¢) Except as otherwise provided by law, any requester has a
right to receive from an authority having custody of a record
which is in the form of a comprehensible audio tape recording a
copy of the tape recording substantially as audible as the original.
The authority may instead provide a transcript of the recording to
the requester if he or she requests.

(d) Except as otherwise provided by law, any requester has a
right to receive from an authority having custody of a record
which is in the form of a video tape recording a copy of the tape
recording substantially as good as the original.

(e) Except as otherwise provided by law, any requester has a
right to receive from an authority having custody of a record
which is not in a readily comprehensible form a copy of the infor-
mation contained in the record assembled and reduced to written
form on paper.

(em) If an authority receives a request to inspect or copy a
record that is in handwritten form or a record that is in the form of
a voice recording which the authority is required to withhold or
from which the authority is required to delete information under
s. 19.36 (8) (b) because the handwriting or the recorded voice
would identify an informant, the authority shall provide to the
requester, upon his or her request, a transcript of the record or the
information contained in the record if the record or information is
otherwise subject to public inspection and copying under this sub-
section.

(f) Notwithstanding par. (b) and except as otherwise provided
by law, any requester has a right to inspect any record not specified
in pars, (¢) to (e) the form of which does not permit copying, If
a requester requests permission to photograph the record, the
authority having custody of the record may permit the requester
to photograph the record. If a requester requests that a photograph
of the record be provided, the authority shall provide a good qual-
ity photograph of the record.

(g) Paragraphs (a) to (c), (¢) and (f) do not apply to a record
which has been or will be promptly published with copies offered
for sale or distribution. 5

(h) A request under pars. (a) to (f) is deemed sufficient if it rea-
sonably describes the requested record or the information
requested. However, a request for a record without a reasonable
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limitation as to subject matter or length of time represented by the
record does not constitute a sufficient request. A request may be
made orally, but a request must be in writing before an action to
enforce the request is commenced under s. 19.37,

(i) Except as authorized under this paragraph, no request under
pars. (a) and (b) to () may be refused because the person making
the request is unwilling to be identified or to state the purpose of
the request. Except as authorized under this paragraph, no request
under pars. (a) to (f) may be refused because the request is
received by mail, unless prepayment of a fee is required under sub.
(3) (f). A requester may be required to show acceptable identifica-
tion whenever the requested record is kept at a private residence
or whenever security reasons or federal law or regulations so
require.

(i) Notwithstanding pars. (a) to (f), a requester shall comply
with any regulations or restrictions upon access to or use of infor-
mation which are specifically prescribed by law.

(k) Notwithstanding pars. (a), (am), (b) and (f), a legal custo-
dian may impose reasonable restrictions on the manner of access
to an original record if the record is irreplaceable or easily dam-
aged.

(L) Except as necessary to comply with pars. (c) to (¢) or s.
19.36 (6), this subsection does not require an authority to create
a new record by extracting information from existing records and
compiling the information in a new format.

(2) Faciurries, The authority shall provide any person who is
authorized to inspect or copy a record under sub. (1) (a), (am), (b)
or (f) with facilities comparable to those used by its employees to
inspect, copy and abstract the record during established office
hours. An authority is not required by this subsection to purchase
or lease photocopying, duplicating, photographic or other equip-
ment or to provide a separate room for the inspection, copying or
abstracting of records.

(3) FEES. (a) An authority may impose a fee upon the
requester of a copy of a record which may not exceed the actual,
necessary and direct cost of reproduction and transcription of the
record, unless a fee is otherwise specifically established or autho-
rized to be established by law.

(b) Except as otherwise provided by law or as authorized to be
prescribed by law an authority may impose a fee upon the
requester of a copy of a record that does not exceed the actual, nec-
essary and direct cost of photographing and photographic pro-
cessing if the authority provides a photograph of a record, the form
of which does not pefmit copying.

(c) Except as otherwise provided by law or as authorized to be
prescribed by law, an authority may impose a fee upon a requester
for locating a record, not exceeding the actual, necessary and
direct cost of location, if the cost is $50 or more.

(d) An authority may impose a fee upon a requester for the
actual, necessary and direct cost of mailing or shipping of any
copy ot photograph of a record which is mailed or shipped to the
requester.

(e) An authority may provide copies of a record without charge
or at a reduced charge where the authority determines that waiver
or reduction of the fee is in the public interest.

(f) An authority may require prepayment by a requester of any
fee or fees imposed under this subsection if the total amount
exceeds $5. If the requester is a prisoner, as defined in s. 301.01
(2), ot is a person confined in a federal correctional institution
located in this state, and he or she has failed to pay any fee that was
imposed by the authority for a request made previously by that
requester, the authority may require prepayment both of the
amount owed for the previous request and the amount owed for the
current request.

(g) Notwithstanding par. (a), if a record is produced or col-
lected by a person who is not an authority pursuant to a contract
entered into by that person with an authority, the authorized fees
for obtaining a copy of the record may not exceed the actual, nec-
essary, and direct cost of reproduction or transcription of the
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record incurred by the person who makes the reproduction or tran-
scription, unless a fee 1s otherwise established or authorized to be
established by law.

(4) TIME FOR COMPLIANCE AND PROCEDURES. (a) Each author-
ity, upon request for any record, shall, as soon as practicable and
without delay, either fill the request or notify the requester of the
authority’s determination to deny the request in whole or in part
and the reasons therefor.

(b) If a request is made orally, the authority may deny the
request orally unless a demand for a written statement of the rea-
sons denying the request is made by the requester within 5 busi-
ness days of the oral denial. Ifan authority denies a written request
in whole or in part, the requester shall receive from the authority
a written statement of the reasons for denying the written request.
Every written denial of a request by an authority shall inform the
requester that if the request for the record was made in writing,
then the determination is subject to review by mandamus under s.
19.37 (1) or upon application to the attorney general or a district
attorney.

(c) If an authority receives a request under sub. (1) (a) or (am)
from an individual or person authorized by the individual who
identifies himself or herself and states that the purpose of the
request is to inspect or copy a record containing personally identi-
fiable information pertaining to the individual that is maintained
by the authority, the authority shall deny or grant the request in
accordance with the following procedure;

I. The authority shall first determine if the requester has a
right to inspect or copy the record under sub. (1) (a).

2. If the authority determines that the requester has a right to
inspect or copy the record under sub. (1) (a), the authority shall
grant the request.

3. If the authority determines that the requester does not have
a right to inspect or copy the record under sub. (1) (a), the authority
shall then determine if the requester has a right to inspect or copy
the record under sub, (1) (am) and grant or deny the request
accordingly.

(5) Recorp pestrRucTioN. No autherity may destroy any
record at any time after the receipt of a request for inspection or
copying of the record under sub. (1) until after the request is
granted or until at least 60 days after the date that the request is
denied or, if the requester is a committed or incarcerated person,
until at least 90 days after the date that the request is denied. If an
authority receives written notice that an action relating to a record
has been commenced under s. 19.37, the record may not be
destroyed until after the order of the court in relation to such
record is issued and the deadline for appealing that order has
passed, or, if appealed, until after the order of the court hearing the
appeal is issued. If the court orders the production of any record
and the order is not appealed, the record may not be destroyed until
after the request for inspection or copying is granted.

(6) ELECTED OFFICIAL RESPONSIBILITIES. No elected official is
responsible for the record of any other elected official unless he
or she has possession of the record of that other official.

{7) LOCAL INFORMATION TECHNOLOGY AUTHORITY RESPONSI-
BILITY FOR LAW ENFORCEMENT RECORDS, (&) In this subsection:

1. “Law enforcement agency” has the meaning given s.
165.83 (1) (b).

2. “Law enforcement record” means a record that is created
or received by a law enforcement agency and that relates to an
investigation conducted by a law enforcement agency or a request
for a law enforcement agency to provide law enforcement ser-
vices.

3. “Local information technology authority” means a local
public office or local governmental unit whose primary function
is information storage, information technology processing, or
other information technology usage.

(b) For purposes of requests for access to records under sub.
(1), a local information technology authority that has custody of
a law enforcement record for the primary purpose of information
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storage, information technology processing, or other information
technology usage is not the legal custodian of the record. For such
purposes, the legal custodian of a law enforcement record is the
authority for which the record is stored, processed, or otherwise
used.

(¢) A local information technology authority that receives a
request under sub. (1) for access to information in a law enforce-
ment record shall deny any portion of the request that relates to
information in a local law enforcement record.

History: 1981 c. 335, 391; 1991 a. 39, 1991 a, 269 ss. 34am, 40am; 1993 a. 93;
1995 0, 77, 158; 1997 a. 94, 133; 1999 a, 9; 2001 a. 16; 2005 a. 344; 2009 a. 259, 370.

NOTE: The following annotations relate to public records statutes in effect
prior to the creation of s. 19.35 by ch. 335, laws of 1981.

A mandamus petition to inspect o county hospital’s stutistical, administrative, and
other records not identifiable with individunl patients, states a cause of sction under
this section. State ex rel. Dalton v. Mundy, 80 Wix, 2d 190, 257 N.W.2d 877 (1977).

Police daily arrest lists must be open for public inspection. Newspapers, Inc. v.
Breier, 89 Wis. 2d 417, 279 N,W.2d 179 (1979).

This section is o statement of the commion law rule that public records are open lo
public inspeetion subject to common law limitations. Section 59.14 [now 59,20 (3)]
15 0 legislative declartion granting persons who come under its coverage an shsolute
tight ol inspection subject only to reasonable administrative regulations. State ex rel,
Bilder v. Town of Delavan, 112 Wis. 2d 539, 334 N.W.2d 252 (1983),

A newspaper had the right 1o intervene to protect its right 10 examine sealed court
ﬁ]les, State ex rel. Bilder v, Town of Delavan 1712 Wis. 2d 539, 334 N.W.2d 252
(1983).

Examination of birth records cannot be denied simply because the examiner has
a commercial purpose. 58 Atly. Gen. 67.

Consideration ol resolution is a formal getion of an administrative or minor gov-
eming body, When taken in n proper closed sesston, the resolution and result of the
vole must be made available for publie inspection absent a specific showing that the
public interest would be ad\'n:rsc]ly affected. 60 Atty. Gen. 9.

Inspection of public records obtained under afficial pledges of confidentiality may
be denigd if: 1) a clear pledge has been made in order to abtain the information; 2)
the pledge wits necessary to obtain the information; and 3) the custodian determines
that the harm to the public interest resulting from inspection would outweigh the pub-
lic interest in Tull aceess to public records. The custodian must pennit inspection of
information submitted under an official pledge of confidentiality if the official or
agency had specific statutory authority to require its suhmission. 60 Atty. Gen, 284

The right to inspection and copying of public records in decentralized offices is dis-
cussed. 61 Auty, Geén, 12,

Public records subjeet to inspection and copying by any person would include a
list of students awaiting a particular program in a VTAE (technical college) district
school, 61 Atty. Gen. 297,

The investment hoard can only deny members of the public from inspecting and
copying portions of the minutes relating to the investment of state funds and doou-
ments pertaining thereto on a case—by—case basis if valid reasons for denial exist and
are specially stated, 61 Atty. Gen, 361.

Matters and documents in the possession or control of school district officials con-
taining information concerning the salaries, including fringe benefits, paid to individ-
ual teachers are matters of public record. 63 Atty. Gen. 143,

The department of administration probably had authority under 5. 19.21 (17 and
(2), 1973 stats., to provide a private corporation with camera-ready copy of'session
Inws that is the product of & printout of computer stored public records if the costs are
minimal. The state cannot contract oft a continuing basis for the furnishing of this
serviee. 63 Atty, Gen. 302,

The scope of the duty of the govemor to allow members of the public to examine
and copy public records in his custody is discussed. 63 Atty. Gen. 400,

The public’s right to inspect land acquisition files of the department of natural
resources is discussed, 63 Atty. Gen. 573.

Financial statements filed in connection with applications for motor vehicle deal-
ers’ and motor vehicle salvage dealers’ licenses are public records, subject to limita-
tions. 66 Atty. Gen. 302.

Sheriff’s radio logs, intradepartmental documents kept by the sheriff, and blood
test records of deceased automobile drivers in the hands of the sheriff are public
records, subject o limitations. 67 Atty. Gen. 12,

Plans and specifications filed under s. 101.12 are public records and are available
for public inspection. 67 Atty. Gen, 214,

Under s. 19.21 (1), district attomeys must indefinitely preserve papers of a docu-
mentary nature evidencing activities of prosecutor’s office. 68 Atty. Gen. 17.

The right to examine and copy computer—stored information is discussed. 68 Atty.
Gen. 231.

After the transcript of court proceedings is filed with the clerk of court, any person
may examine or copy the transcript. 68 Atty. Gen. 313.

NOTE: The following annotations relate to s. 19.35,

Although a meeting was properly closed, in order to refuse inspection of records
of the mecting, the custodian was required by sub. (1) (a) to state specific and suffi-
cient publie policy reasons why the public's interest in nondiselosure outweighed the
right of inspection. Oshkosh Northwestern Co. v, Oshkosh Library Bourd, 125 Wis.
2d 480, 373 N,W.2d 459 (Ct, App. 1985).

Courts must apply the open records baluncing test to questions involving disclo-
sure of court rccurc?;. The public interests fivoring secrecy must outweigh those
I'n\énring disclosure. C. L. v. Edson, 140 Wis. 2d 168, 400'N.W.2d 417 (CL App.
1987).

Public records germane 1o pending litigation were available under this section even
though the discovery cutolf dendline hurf passed. State ex rel, Lank v. Rzentkowski,
141 Wis. 2d 846, 416 N.W.2d 635 (CL. App. 1987),

To upheld a custodian’s denial of access, an appellate court will inquire whether
the trial court made a factual determination supported by the record of whether docu-
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ments implicate a secrecy interest, and, if so, whether the secrecy interést outweighs
the interests favoring release. Milwaukee Journal v. Call, 153 Wis. 2d 313, 450
N.W.2d 515 (Ct. App. 1989).

That releasing records would reveal a confidential informant’s identity was a
legally specific reason for denial of a records request. The public interest in not
revealing the informant’s identity outweighed the public interest in disclosure of the
records. MayTair Chrysler—Plymouth v, Baldarotta, 162 Wis. 2d 142, 469 N.W.2d
638 (1991).

Ttems subject to examination under s. 346.70 (4) (f) may not be withheld by the pro-
secution under a comman lnw rule that investigative material may be withheld from
a ariminal defendant. State ex rel. Young v. Shaw, 165 Wis. 2d 276,477 N.W.2d 340
(Ct. App. 1991).

Prosecutors’ files are exempt from public access under the common law. State ex
rel. Richards v. Foust, 165 Wis, 2d 429, 477 N.W.2d 608 (1991).

Records relating to pending claims against the state under s. 893.82 need not be
disclosed under s. 19.35. Records of non—pending claims must be disclosed unless
an in camera inspection reveals that the altomey—client privilege would be violated.
George v. Record Custodian, 169 Wis. 2d 573, 485 N.W.2d 460 (C1. App. 1992).

The public records law confers no exemption us of right on indigents from payment
of fees under (3), George v. Record Custodian, |69 Wis. 2d 573, 485 N.W.2d 460 (Ct.
App. 1992).

A settlement ngreement containing a pledge of confidentiality and kept in the pos-
session of a school district’s attomey was a public record subject to public access
under sub, (3). Journal/Sentinel v, School Distriet of Shorewood, 186 Wis. 2d 443,
521 N.W.2d 165 (Ct. App. 1994).

The denial of a prisoner’s information request regarding illegal behavior by gunrds
on the grounds that it could compromise the guards' effectiveness ind subject them
to harassment was insufficient. State ex. rel. Ledford v. Turcotte, 195 Wis, 2d 244,
536 N.W.2d 130 (Ct. App. 1995), 94-2710.

The amount of prepaymient required for copies may be based on a reasonable esti-
mate, State ex rel, Hill v, Zimmerman, 196 Wis. 20419, 538 N W.2d 608 (Cr. App:
1995), 94-1861.

The Foust decision does not automatically exempt all records stored in a closed
prosecutorial file. The exemption is limited (o material actually pertaining to the pro-
secution, Nichols v, Bennett, 199 Wis, 2d 268, 544 N.W.2d 428 (1996), 93-2480.

Department of Regulation and Licensing test scores were subject to disclosure
under the open records law, Munroe v, Braatz, 201 Wis, 2d 442, 549 N.W.2d 452 (C,
App. 1996), 95-2557.

Subs. (1) (i) and (3) (f) did not permit a demand for prepayment of $1.29 in
response to & mail request for o record. Borzych v. Paluszeyk, 201 Wis. 2d 523, 549
N.W.2d 253 (Ct. App. 1996), 95-1711.

An agency cannot promulgate an administrative rule that creates an exception to
the open records law. Chavala v. Bubolz, 204 Wis. 2d 82, 552 N.W.2d 892 (Ct. App.
1996), 95-3120.

While certain statutes grant explicit exceptions to the open records law, many stat-
utes set out broad categories of records not open 1o an open records Tequest, A custo-
dian faced with such a broud statute must state with specificity a public policy reason
for refusing to release the requested record, Chavala v, Bubole, 204 Wis, 2d 82, 552
N.W.2d 892 (Ct. App. 1996), 95-3120.

The custodian is not authorized to comply with an open records request at some
unspeaified date in the future. Such a response constitutes a denial of the request,
WIMJ, Ine. v. Sullivan, 204 Wis. 2d 452, 555 N.W.2d 125 (Cu App. 1996), 960053,

Subject to the redaction of officers’ home addresses and supervisors” conclusions
and recommendations regarding discipline, police records regarding the use of
deadly force were subject to public inspection. State ex rel. Journal/Sentinel, Inc. v.
Arreola, 207 Wis. 2d 496, 558 N.W.2d 670 (Ct. App. 1996), 95-2956.

A public school student’s interim grades are pupil records specifically exempted
from disclosure under s. 118.125. If records are specifically exempted from disclo-
sure, failure to specifically state reasons for denying an open records request for those
records does not compel disclosure of those records. State ex rel. Blum v. Board of
Education, 209 Wis. 2d 377, 565 N.W.2d 140 (Ct. App. 1997), 96-0758.

Requesting a copy of 180 hours of audiotape of 911" calls, together with a tran-
scription of the tape and log of cach transmission received, was a request without
“reasonable limitation" and was not a “sufficient request™ under sub. {1} (h). Schop-
per v. Gehring, 210 Wis. 2d 208, 565 N.-W.2d 187 (Ct. App. 1997), 96-2782.

If the ri:clucatud information is covered by an exempting statute that does not
requirea b ing of public i there is no need for a custodian to conduct such
a balancing. Written denial claiming a-statutory exception by citing the specific stat-
ute or regylation is sufficient. State ex rel, Savinski v. Kimble, 221 Wis. 2d 8313, 586
N.W.2d 36 (Ct. App. 1998), 97-3356.

Protecting persons who supply information or opinions about an inmate ta the
parole commission is a public interest that may outweigh the public interest in access
to documents that could identify those persons, State ex rel. Bergmann v. Faust, 226
Wis. 2d 273, 595 N.W.2d 75 (Ct. App. 1999), 98-2537.

The ultimate purchasers of municipal bonds from the bond’s underwriter, whose
only obligation was to purchase the bonds, were not “contractor's records under sub,
(3). Machotka v. Village of West Salem, 2000 W1 App 43, 233 Wis, 2d 106, 607
N.W.2d 319, 99-1163.

Sub. (1) (b) gives the record custodian, and not the requester, the choice of how a
record will be copied. The nequester cannot elect to use his or her own copying equi|
ment without the custodian’s permission. Grebner v, Schicbel, 2001 WI App 17, 240
Wis. 2d 551, 624 N.W.2d 892, 00—1549.

Requests for university admissions records focusing on test scores, class rank,
grade point average, race, gender, ethnicity, and sotio—¢conoinic background was not
a request for personally identifiable information, and release was not barred by fed-
eral law or public policy. That the requests would require the university to redact
information from thousands of documents under s, 19,36 (6) did not essentially
require the university o create new records and, as such, did not provide grounds for
denying the request under 5. 19.35.(1) (L), Osbom v. Board of Regents of the Univer-
sity of Wisconsin System, 2002 W1 83, 254 Wis, 2d 266, 647 N,W.2d 158, 002861,

The police report of a closed investigation regarding a teacher’s conduet that did
not lead either to an arrest, prosecution, or any administrative disciplinary action, was
;litlljegi t%ll'(;ii;.'lsc. Linzmeyer v. Forcey, 2002 WI 84, 254 Wis. 2d 306, 646 N.W.2d
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The John Doe statute, s. 968.26, which authorizes secrecy in John Doe proceed-
ings, is a clear statement of legislative policy and constitutes a specific exception to
the public records law. On review of a petition for a wril stemming from a secret John
Doe proceeding, the court of appeals may seal parts of o record in vider to comply
with existing secrocy orders issued by the John Doe judge. Unnamed Persons Num-
bers 1, 2, and 3 v. State, 2003 W1 30, 260 Wis. 2d 653, 660 N.W.2d 260, 01-3220,

Sub. (1) (am) is not subject to a balancing of interests. Therefore, the exceptions
to sub. (1) (am) should not be narrowly construed. A requester who does not qualify
for access to records under sub. (1) (am) will always have the right to seek records
under sub, (1) (a), in which case the records custodian must determine whether the
requested records are subject to a statutory or common law exception, and if not
whether the strong presumption favoring access and disclosure is overcome by some
even stronger public policy favoring limited access or nondisclosure determined hz
applying a balancing test. Hempel v. City of Bamboo, 2005 W1 120, 284 Wis. 2d 162,
699 N.W.2d 551, 03—0500.

Misconduct investigation and disciplinary records are not excepted from public
disclosure under sub. (10) (d). Sub. (10) (b) is the only exception to the open records
law refating to investigations of possible cm&jnyec misconduct. Kroeplin v. DNR,
2006 W1 App 227, 297 Wis, 2d 254, 725 N.W.2d 286, 05-1093,

Sub. (1) () does not mandate that, when o meeting is closed under s: 19.85, all
records created for or presented ot the meeting are exempt from disclosure, The court
must still apply the balancing test articulated in Linzmeyer. Zellner v. Cedarburg
School District, 2007 W1 53, 300 Wis, 2d 290, 731 N.W.2d 240, 06-1143.

A general request does not trigger the sub. (4) (c) review sequence. Sub. (4) (c)
recites the procedure to be emploved if an authority receives a request under (1) (a)
or (#am). An authority is an éntity having custody of a record. The definition does not
include a reviewing court. Seifert v. School District of Sheboygan Falls, 2007 WI
App 207, 305 Wis, 2d 582, 740 N.W.2d 177, 062071,

The open records law cannot be used (o circumvent estublished principles that
shield attorney work product, nor can it be used as a discovery tool. The presumption
of access under sub. (1) (a) is defeated because the attorney work product qualifies
under the “otherwise provided by law" exception. Seifert v. School District of She-
boygan Falls, 2007 WI App 207, 305 Wis. 2d 582, 740 N.W.2d 177, 06-2071.

Sub. (1) (am} 1. plainly allows a records custodian to deny access to one who is,
in effect, a potential adversary in lifigation or other proceeding unless or untl
required to do so under the rules of discovery in actual litigation. The balancing of
Interests under sub, (1) () must include examining all the relevant factors in the con-
text of the particular eireumstances and may include the balancing the competing
interests consider sub. (1) (am) 1. when evaluating the entire set of facts and making
its specific demonstration of the need for withholding the records. Seifert v. School
District of Sheboygan Falls, 2007 WI App 207, 305 Wis. 2d 582, 740 N.W.2d 177,
06-2071.

The sub. (1) (am) analysis is succinct. There is no balancing. There is no require-
ment that the investigation be current for the exemption for records “collected or
maintained in connection with n complaint, investigation or other ¢l that
may lead to . . . [a] court proceeding” to apply. Seifert v, School District of Sheboygan
Falls, 2007 WI App 207, 305 Wis, 2d 582, 740 N.W.2d 177, 06-2071.

“Record" in sub, (5) and 5. 19.32 (2) does not include identical capies of otherwise
available records, A copy that is not different in some meaningful way from an origi-
nal, regardless of the form of the original, is an identical copy. 1f & copy differs in
some significant way for pm;mscs_ of responding to an open records request, then it
is not truly an identical eopy, but instcad a different record. Stone v. Board of Regents
of the University of Wisconsin, 2007 WL App 223, 305 Wis, 2d 679, 741 N'W.2d 774,
06—2537.

Schopper does not permit a records custodian to deny a request based solely on the
custodian’s assertion that the request could reasonably be narrowed, nor does Schop-
per require that the custodian take affirmative steps to limit the search as a prerequi-
site to denying a request under sub. (1) (h). The fact that the request may result in the
generation of a large volume of records is not, in itself, a sufficient reason to deny a
request as not properly limited, but at some point, an overly broad request becomes
sufficiently excessive to warrant rejection under sub. (1) (h). Gehl v. Connors, 2007
WI App 238, 306 Wis, 2d 247, 742 N.W.2d 530, 06—2455.

The public records law addresses the duty to diselose records; it does nol address
the duty to retain fecords. An agency’s alleged failure 1o keep sought-afier records
may not be attacked under the public records law. Section 19.21 relates (o records
retention and is not a part of the public records law. Gehl v. Connors, 2007 WI App
238, 306 Wis. 2d 247, 742 N.W.2d 530, 06—2455.

Foust held that a common law categorical exception exists for records in the cus-
tody of a district attorney’s office, not for reeords in the oustody of o lsw enforcement
agency. A sheriff's d is legally obligated to provide public access to records
in its possession, which cannot be avoided by inveking a common low exception that
is exclusive to the records of another custodion, That the same record was in the cus-
tody of both the law enforcement agency and the district attomey does not change the
outcome. To the extent that a sheriff’s department can articulate a policy reason why
the public interest in disclosure is outweighed by the interest in withholding the par-
ticular record it may properly deny access. Portage Daily Register v. Columbia Co.
Sheriff’s Department, 2008 WI App 30, 308 Wis. 2d 357, 746 N.W.2d 525, 07-0323,

When requests are complex, munieipalities should be afforded reasonable latitude
in tinie for their responses. An authority should not be subjected to the burden and
expense of a premature public records lawsuit while it 15 attempting in good faith to
respond, or 1o determine how to respond, to # request. What constifules 8 reasonable
time for a response t?( an authorily depends on the nolure of the request, (he stafl and
other resources available to the authority 1 process the request, the extent of the
request, and other related considerations. WIREdata, Inc. v. Village of Sussex, 2008
WI 69, 310 Wis. 2d 397, 751 N.W.2d 736, 05-1473,

Information that is otherwise accessible under the public records law may be
redacted if it is attorney—client privileged. An authority seeking to redact information
from records that are otherwise accessible under the public records law has the burden
to show that the redactions are justified. Billing records are communications from
the attorney to the client and revealing the records may violate the attorney-client
privilege, but only if the records would directly or indirectly reveal the substance of
the client’s confidential communications to the lawyer. Juneau County Star—Times
v. Juneau County, 2011 WI App 150, 337 Wis. 2d 710, 807 N.W.2d 655, 10-2313.

Under sub. (3) the legislature provided four tasks for which an authority may
impose fees on a requester: “reproduction and transcription,” “photographing and
photographic processing,” “locating,” and “mailing or shipping.” For each task, an
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authority 1s permitted to impose 2 fee that does not exceed the “actual, necessary and
direet™ cost of the task. The process of redacting information from ¢ record does not
fitinto any of the four stntutory tasks, Milwaukee Jounal Sentinel v. City of Milwau-
kee, 2012 W65, Wis.2d _ , B15 N.W.2d 367, 11-1112.

A custodian may not require a requester to pay the cost of an unrequested certifica-
tion. Unless the fee for copies of records is established by law, a custodian may not
charge more than the actual and direct cost of reproduction. 72 Atty, Gen. 36.

Copying fees, but not location fees, may be imposed on a requester for the cost of
a computer run. 72 Atty, Gen. 68.

The fee for copying public records is discussed. 72 Atty. Gen. 150.

Public records relating to employee grievances are not generally exempt from dis-
closure. Nondisclosure must be justified on a case—by—case basis. 73 Atty. Gen. 20.

The disclosure of an employee's birthdate, sex, ethnic heritage, and handicapped
status is discussed. 73 Atty. Gen. 26.

The department of regulation and licensing may refise to diselose records relating
{0 compluints against health care professionals while the are merely “under
investigation." Good faith disclosure of the records will not expose the custodian to
linbility for damages. Prospective continuing requests for records are not conlem-
plated by public records law. 73 Atty, Gen, 37,

Prosecutors’ case files are exempt from disclosure. 74 Atty. Gen, 4.

The relationship between the public records law and pledges of confidentiality in
settlement agreements is discussed. 74 Aty Gen. 14.

A computerized camnpilation of bibliographic records is discussed in relation to
copyright law; a requestor is eatitled to a copy of a computer tape or a printout of
information on the tape. 75 Atty, Gen. 133 (1986).

Ambulance records relating to medical history, condition, or treatment are confi-
dential while other ambulance call records are subject to disclosure under the public
records law. 7§ Atty. Gen. 71.

Courts are likely to require disclosure of legislators’ mailing and distribution lists
absent a factual showing that the public interest in withholding the records outweighs
the public interest in their release. (OAG 2-03.

If a legislutor custodian decides that a mailing or distribution list compiled and used
for official purposes must be released under the public records statute, the persons
whose names, addresses or telephone numbers are contained on the list are not
entitled to notice and the opportunity to challenge the decision prior to release of the
record. OAG 2-03.

Access Denied: How Woznicki v. Erickson Reversed the Statutory Presumption of
Openness in the Wisconsin Open Records Law. Munro. 2002 WLR 1197,

19.356 Notice to record subject; right of action.
(1) Except as authorized in this section or as otherwise provided
by statute, no authority is required to notify a record subject prior
to providing to a requester access to a record containing informa-
tion pertaining to that record subject, and no person is entitled to
judicial review of the decision of an authority to provide a
requester with access to a record.

{2) (a) Except as provided in pars. (b) to (d) and as otherwise
authorized or required by statute, if an authority decides under s.
19.35 to permit access to a record specified in this paragraph, the
authority shall, before permitting access and within 3 days after
making the decision to permit access, serve written notice of that
decision on any record subject to whom the record pertains, either
by certified mail or by personally serving the notice on the record
subject. The notice shall briefly describe the requested record and
include a description of the rights of the record subject under subs.
(3) and (4). This paragraph applies only to the following records:

1. A record containing information relating to an employee
that is created or kept by the authority and that is the result of an
investigation into a disciplinary matter involving the employee or
possible employment-related violation by the employee of a stat-
ute, ordinance, rule, regulation, or policy of the employee’s
employer.

2. A record obtained by the authority through a subpoena or
search warrant.

3. Arecord prepared by an employer other than an authority,
if that record contains information relating to an employee of that
employer, unless the employee authorizes the authority to provide
access to that information.

(b) Paragraph (a) does not apply to an authority who provides
access to a record pertaining to an employee to the employee who
is the subject of the record or to his or her representative to the
extent required under s. 103.13 or to a recognized or certified col-
lective bargaining representative to the extent required to fulfill a
duty to bargain or pursuant to a collective bargaining agreement
under ch. 111.

(c) Paragraph (a) does not apply to access to a record produced
in relation to a function specified in s. 106.54 or 230.45 or subch.
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II of ch. 111 if the record is provided by an authority having
responsibility for that function,

(d) Paragraph (a) does not apply to the transfer of a record by
the administrator of an educational agency to the state superinten-
dent of public instruction under s. 115.31 (3) (a).

(3) Within 5 days after receipt of a notice under sub. (2) (a),
a record subject may provide written notification to the authority
of his or her intent to seek a court order restraining the authority
from providing access to the requested record.

(4) Within 10 days after receipt of a notice under sub. (2) (a),
a record subject may commence an action seeking a court order
to restrain the authority from providing access to the requested
record. If a record subject commences such an action, the record
subject shall name the authority as a defendant. Notwithstanding
s. 803.09, the requester may intervene in the action as a matter of
right. If the requester does not intervene in the action, the author-
ity shall notify the requester of the results of the proceedings under
this subsection and sub. (5).

(5) An authority shall not provide access to a requested record
within 12 days of sending a notice pertaining to that record under
sub. (2) (a). In addition, if the record subject commences an action
under sub. (4), the authority shall not provide access to the
requested record during pendency of the action. If the record sub-
ject appeals or petitions for review of a decision of the court or the
time for appeal or petition for review of a decision adverse to the
record subject has not expired, the authority shall not provide
access to the requested record until any appeal is decided, until the
period for appealing or petitioning for review expires, until a peti-
tion for review is denied, or until the authority receives written
notice from the record subject that an appeal or petition for review
will not be filed, whichever occurs first.

(6) The court, in an action commenced under sub. (4), may
restrain the authority from providing access to the requested
record. The court shall apply substantive common law principles
construing the right to inspect, copy, or receive copies of records
in making its decision,

(7) The court, in an action commenced under sub. (4), shall
issue a decision within 10 days after the filing of the summons and
complaint and proof of service of the summons and complaint
upon the defendant, unless a party demonstrates cause for exten-
sion of this period. In any event, the court shall issue a decision
within 30 days after those filings are complete.

(8) If a party appeals a decision of the court under sub. (7), the
court of appeals shall grant precedence to the appeal over all other
matters not accorded similar precedence by law. An appeal shall
be taken within the time period specified in s. 808.04 (1m).

(9) (a) Except as otherwise authorized or required by statute,
if an authority decides under s. 19.35 to permit access to a record
containing information relating to a record subject who is an offi-
cer or employee of the authority holding a local public office or
a state public office, the authority shall, before permitting access
and within 3 days after making the decision to permit access, serve
written notice of that decision on the record subject, either by cer-
tified mail or by personally serving the notice on the record sub-
ject. The notice shall briefly describe the requested record and
include a description of the rights of the record subject under par.
(b).

(b) Within 5 days after receipt of a notice under par. (a), a
record subject may augment the record to be released with written
comments and documentation selected by the record subject.
Except as otherwise authorized or required by statute, the author-
ity under par. (a) shall release the record as augmented by the
record subject,

History: 2003 a. 47; 2011 a. 84.

NOTE: 2003 Wis. Act 47, which creates this section, contains extensive
explanatory notes,

The right of a public employee to obtain de novo judicial reviow of an suthority’s
decision to allow public aceess to vertain regords granted by this section is no bronder
than the common law right previeusly recognized, [t is not a right to prevent disclo-
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sure solely on the basis of a public employee’s privacy and reputational interests, The
public’s interest in not injuring the reputations of public employees must be given due
consideration, but it is not controlling. Local 2489 v. Rock County, 2004 W1 App 210,
277 Wis. 2d 208, 689 N.W.2d 644, 03—-3101.

An intervenor as of right under the statute 1s “a party” under sub. (8) whose appeal
is subject to the “time period specified in 5, 808.04 (1m).” The only time period refer-
enced In 5. 808,04 ( 1m) is 20 days, Zellner v. Herrick, 2009 WI 80, 319 Wis, 24 532,
770 N.W.2d 305, 07-2584.

Sub. (2) {a) 1. must be interpreted as requiring notification when an authority pro-
poses to release records in its possession that ure the result of an mvestigation by an
employer into a disciplinary or other employment matter invalving an employee, but
not when there hus been an investigation ol possible employment—related vielation
by the employee and the investigation is conducted by some entity other than the
employee’s employer. OAG 1-06.

Sub. (2) (a) 2. is unambiguous. 17 an authority has obiained a record through a sub-
poena or a search warrant, it must provide the requisite notice before releasing the
records. The duty 1o notily, however, does nol require nolice o every record subjecl
who happens to be named in the subpiena or search warrant records. Under sub. (2)
(), DCT must serve writlen notice of the decision to release the record to any record
subject to whom the record pertains, OAG 1-06,

To the extent any requested recards proposed to be relessed dre records prepared
by a private employer and these records contain information pertaining to one of the
private eniployer’s employees, sub. (2) (a) 3. does not allow release of the informa-
tion without obtaining authorization from the individual employee. OAG 1-06.

19.36 Limitations upon access and withholding.
(1) APPLICATION OF OTHER LAWS. Any record which is specifi-
cally exempted from disclosure by state or federal law or autho-
rized to be exempted from disclosure by state law is exempt from
disclosure under s. 19.35 (1), except that any portion of that record
which contains public information is open to public inspection as
provided in sub. (6).

(2) LAwW ENFORCEMENT RECORDS. Except as otherwise pro-
vided by law, whenever federal law or regulations require or as a
condition to receipt of aids by this state require that any record
relating to investigative information obtained for law enforce-
ment purposes be withheld from public access, then that informa-
tion is exempt from disclosure under s. 19.35 (1).

(3) CONTRACTORS’ RECORDS. Subject to sub. (12), each
authority shall make available for inspection and copying under
s. 19.35 (1) any record produced or collected under a contract
entered into by the authority with a person other than an authority
to the same extent as if the record were maintained by the author-
ity. This subsection does not apply to the inspection or copying
of a record under s. 19.35 (1) (am).

(4) COMPUTER PROGRAMS AND DATA. A computer program, as
defined in s. 16.971 (4) (c), is not subject to examination or copy-
ing under s. 19.35 (1), but the material used as input for a computer
program or the material produced as a product of the computer
program is subject to the right of examination and copying, except
as otherwise provided in s. 19.35 or this section.

(5) TRADE SECRETS. An authority may withhold access to any
record or portion of a record containing information qualifying as
a trade secret as defined in s. 134.90 (1) (c).

(6) SEPARATION OF INFORMATION. If a record contains informa-
tion that is subject to disclosure under s. 19.35 (1) (a) or (am) and
information that is not subject to such disclosure, the authority
having custody of the record shall provide the information that is
subject to disclosure and delete the information that is not subject
to disclosure from the record before release.

(7) IDENTITIES OF APPLICANTS FOR PUBLIC POSITIONS. (a) In this
section, “final candidate” means each applicant for a position who
is seriously considered for appointment or whose name is certified
for appointment and whose name is submitted for final consider-
ation to an authority for appointment to any state position, except
a position in the classified service, or to any local public office.
“Final candidate” includes, whenever there are at least 5 candi-
dates for an office or position, each of the 5 candidates who are
considered most qualified for the office or position by an author-
ity, and whenever there are less than 5 candidates for an office or
position, each such candidate. Whenever an appointment is to be
made from a group of more than 5 candidates, “final candidate”
also includes each candidate in the group. h

(b) Every applicant for a position with any authority may indi-
cate in writing to the authority that the applicant does not wish the
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authority to reveal his or her identity. Except with respect to an
applicant whose name is certified for appointment to a position in
the state classified service or a final candidate, if an applicant
makes such an indication in writing, the authority shall not pro-
vide access to any record related to the application that may reveal
the identity of the applicant.

(8) IDENTITIES OF LAW ENFORCEMENT INFORMANTS. (a) In this
subsection:

1. “Informant” means an individual who requests confiden-
tiality from a law enforcement agency in conjunction with provid-
ing information to that agency or, pursuant to an express promise
of confidentiality by a law enforcement agency or under circum-
stances in which a promise of confidentiality would reasonably be
implied, provides information to a law enforcement agency or, is
working with a law enforcement agency to obtain information,
related in any case to any of the following:

a. Another person who the individual or the law enforcement
agency suspects has violated, is violating or will violate a federal
law, a law of any state or an ordinance of any local government.

b. Past, present or future activities that the individual or law
enforcement agency believes may violate a federal law, a law of
any state or an ordinance of any local government.

2. “Law enforcement agency” has the meaning given in s.
165.83 (1) (b), and includes the department of corrections.

(b) If an authority that is a law enforcement agency receives
a request to inspect or copy a record or portion of a record under
s. 19.35 (1) (a) that contains specific information including but not
limited to a name, address, telephone number, voice recording or
handwriting sample which, if disclosed, would identify an infor-
mant, the authority shall delete the portion of the record in which
the information is contained or, if no portion of the record can be
inspected or copied without identifying the informant, shall with-
hold the record unless the legal custodian of the record, designated
under s. 19.33, makes a determination, at the time that the request
is made, that the public interest in allowing a person to inspect,
copy or receive a copy of such identifying information outweighs
the harm done to the public interest by providing such access.

(9) RECORDS OF PLANS OR SPECIFICATIONS FOR STATE BUILD-
INGS. Records containing plans or specifications for any state—
owned or state—leased building, structure or facility or any pro-
posed state—owned or state—leased building, structure or facility
are not subject to the right of inspection or copying under s. 19.35
(1) except as the department of administration otherwise provides
by rule.

(10) EMPLOYEE PERSONNEL RECORDS, Unless access is specifi-
cally authorized or required by statute, an authority shall not pro-
vide access under s. 19.35 (1) to records containing the following
information, except to an employee or the employee’s representa-
tive to the extent required under s. 103.13 or to a recognized or cer-
tified collective bargaining representative to the extent required to
fulfill a duty to bargain under ch. 111 or pursuant to a collective
bargaining agreement under ch. 111:

(a) Information maintained, prepared, or provided by an
employer concerning the home address, home electronic mail
address, home telephone number, or social security number of an
employee, unless the employee authorizes the authority to provide
access to such information.

(b) Information relating to the current investigation of a pos-
sible criminal offense or possible misconduct connected with
employment by an employee prior to disposition of the investiga-
tion.

(¢) Information pertaining to an employee’s employment
examination, except an examination score if access to that score
is not otherwise prohibited.

(d) Information relating to one or more specific employees that
is used by an authority or by the employer of the employees for
staff management planning, including performance evaluations,
judgments, or recommendations concerning future salary adjust-
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ments or other wage treatments, management bonus plans,
promotions, job assignments, letters of reference, or other com-
ments or ratings relating to employees.

(11) RECORDS OF AN INDIVIDUAL HOLDING A LOCAL PUBLIC
OFFICE OR A STATE PUBLIC OFFICE. Unless access is specifically
authorized or required by statute, an authority shall not provide
access under s. 19.35 (1) to records, except to an individual to the
extent required under s. 103.13, containing information main-
tained, prepared, or provided by an employer concerning the
home address, home electronic mail address, home telephone
number, or social security number of an individual who holds a
local public office or a state public office, unless the individual
authorizes the authority to provide access to such information.
This subsection does not apply to the home address of an individ-
ual who holds an elective public office or to the home address of
an individual who, as a condition of employment, is required to
reside in a specified location.

(12) INFORMATION RELATING TO CERTAIN EMPLOYEES. Unless
access is specifically authorized or required by statute, an author-
ity shall not provide access to a record prepared or provided by an
employer performing work on a project to which s. 66,0903,
103.49, or 103.50 applies, or on which the employer is otherwise
required to pay prevailing wages, if that record contains the name
or other personally identifiable information relating to an
employee of that employer, unless the employee authorizes the
authority to provide access to that information. In this subsection,
“personally identifiable information” does not include an employ-
ee’s work classification, hours of work, or wage or benefit pay-
ments received for work on such a project.

(13) FINANCIAL IDENTIFYING INFORMATION. An authority shall
not provide access to personally identifiable data that contains an
individual’s account or customer number with a financial institu-
tion, as defined in s. 134.97 (1) (b), including credit card numbers,
debit card numbers, checking account numbers, or draft account
numbers, unless specifically required by law.

History: 1981 c. 335; 1985 a. 236; 1991 a, 39, 269, 317; 1993 a. 93; 1995 a. 27;
2001 a. 16; 2003 a. 33, 47; 2005 a. 59, 253; 2007 a. 97; 2009 a. 28; 2011 a, 32.

NOTE: 2003 Wis. Act 47, which affects this section, contains extensive
explanatory notes.

Sub. (2) does not require providing access to payroll records of subcontractors of
a prime contractor of a public construction praject. Building and Construction Trades
Council v. Waunakee Community Schoal District, 221 Wig. 2d 575, 585 N,W.2d 726
(Ct. App. 1999), 97-3282.

Production of an analog audio tape was insufficient under sub. (4) when the
requesler asked for examination and copying of the eriginal digital audio tape. State
ex rel. Milwaukee Police Association v. Jones, 2000 W1 App 146, 237 Wis, 2d 840,
615 N.W.2d 190, 98-3629,

Requests for university admissions records focusing on test scores, class rank,
grde point average, race, gender, ethnicity, and sochy te background was not
arequest for personally identifiable information and release was not barred by federal
lnw or public policy. That the requests would require the university to redaet informa-
tion from thousands of documents under 5. 19.36 (8) did not essentinlly require the
wniversity to create new records and, as such, did hot provide grounds for denying the
request under unders. 19,35 (1) (L), Osborn v. Board of Regents of the University
of Wisconsin System, 2002 W1 83, 254 Wis. 2d 266, 647 N.W.2d 158, 00-2861.

“Investigation” in sub. (10) (b) includes only that conducted by the public authority
itselfl as a prelude lo possible employee disciplinary sction,  An Investigation
achieves its “dispasition” when the authority acts to impose discipline on an
employee us a result of the investigation, regardless of whether the employee elects
to pursue grievance arbitration or another review mechanism that may be available,
Local 2489 v, Rock County, 2004 WLApp 210, 277 Wis. 2d 208, 689 N.W.2d 644,
03=3101. See also, Zellner v, Cedarburg School District, 2007 W1 53, 300 Wis: 2d
290, 731 N.W.2d 240, 06-1143.

Municipulitics may not avoid liability under the open records law by contracting
with independent contractor assessors for the collection, maintenance, and custody
of property assessment records, and then directing any requester of those records to
the independent contractor assessors, WIREdata, Ine, v, Village of Sussex, 2008 WIT
69, 310 Wis. 2d 397, 751 N.W.2d 736, 05—-1473.

Invoices generated by n county’s insurance defense counsel were “collected
under” the insurunce contract by the insurer us that term is used in sub. (3). There is
no reasonahle argument that under the terms of the insurance contract the parties did
not anticipate the insurer's collection of invoices from a law firm in the event that a
defense wus necessary, Juneau County Star—Times v. Juneau County, 2011 WL App
150, 337 Wis. 2d 710, 807 N, W.2d 655, 10-2313.

When requests to municipalities were for clectronic/digital copics of assessmient
records, “PDF” files were “electronic/digital” files despite the fact that the fles did
not haye all the churacteristics that the requester wished, It is not required that request-
ers must be given access to an authority’s electronic dutabases to examine them,
extract information from them, o copy them. Allowing requesters sich direet ncoess
to the electronic databases of an authority would pose substantinl risks, WIREdata,
Inc. v, Village of Sussex, 2008 W1 69, 310 Wis, 2d 397, 751 N.W.2d 736, 05—1473,

Separation costs must be borne by the agency. 72 Atty. Gen. 99.
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A computerized compilation of bibliographic records is discussed in relation to
copyright law; a requester is entitled te a copy of a computer tape or a printout of
information on the tape. 75 Atty, Gen, 133 (1986).

An exemption to the federal Freedom of nformation Act was nof incorporated
under sub, (1), 77 Atty. Gen, 20,

Sub., (7) is an exceplion to the public records law and should be narrowly construed.
In sub. (7) “applicant™ und “candidate” are synonymous. “Final candidates™ are the
five most qualFiﬁcd unless there are less than five applicants, in which case all are final
candidates. B Auty, Gen. 37.

Public access to law enforcement records. Fitzgerald. 68 MLR 705 (1985).

19.365 Rights of data subject to challenge; authority
corrections. (1) Except as provided under sub. (2), an individ-
ual or person authorized by the individual may challenge the accu-
racy of a record containing personally identifiable information
pertaining to the individual that is maintained by an authority if the
individual is authorized to inspect the record under s. 19.35 (1) (a)
or {am) and the individual notifies the authority, in writing, of the
challenge. After receiving the notice, the authority shall do one
of the following:

(a) Concur with the challenge and correct the information.

(b) Deny the challenge, notify the individual or person autho-
rized by the individual of the denial and allow the individual or
person authorized by the individual to file a concise statement set-
ting forth the reasons for the individual’s disagreement with the
disputed portion of the record. A state authority that denies a chal-
lenge shall also notify the individual or person authorized by the
individual of the reasons for the denial.

(2) This section does not apply to any of the following records:

(@) Any record transferred to an archival depository under s.
16.61 (13).

(b) Any record pertaining to an individual if a specific state
statute or federal law governs challenges to the accuracy of the
record.

History: 1991 a. 269 ss. 27d, 27¢, 35am, 37am, 39am.

19.37 Enforcement and penalties. (1) Manpamus. If an
authority withholds a record or a part of a record or delays granting
access to a record or part of a record after a written request for dis-
closure is made, the requester may pursue either, or both, of the
alternatives under pars. (a) and (b).

(a) The requester may bring an action for mandamus asking a
court to order release of the record. The court may permit the par-
ties or their attorneys to have access to the requested record under
restrictions or protective orders as the court deems appropriate.

(b) The requester may, in writing, request the district attorney
of the county where the record is found, or request the attorney
general, to bring an action for mandamus asking a court to order
release of the record to the requester. The district attorney or attor-
ney general may bring such an action.

(1m) TIME FOR COMMENCING ACTION. No action for manda-
mus under sub. (1) to challenge the denial of a request for access
to a record or part of a record may be commenced by any com-
mitted or incarcerated person later than 90 days after the date that
the request is denied by the authority having custody of the record
or part of the record.

(1n) NOTICE OF CLAIM. Sections 893.80 and 893.82 do not
apply to actions commenced under this section.

(2) CosTs, FEES AND DAMAGES. (a) Except as provided in this
paragraph, the court shall award reasonable attorney fees, dam-
ages of not less than $100, and other actual costs to the requester
if the requester prevails in whole or in substantial part in any
action filed under sub. (1) relating to access to a record or part of
arecord under s. 19.35 (1) (a). If the requester is a committed or
incarcerated person, the requester is not entitled to any minimum
amount of damages, but the court may award damages. Costs and
fees shall be paid by the authority affected or the unit of govern-
ment of which it is a part, or by the unit of government by which
the legal custodian under s. 19.33 is employed and may not
become a personal liability of any public official.

(b) In any action filed under sub. (1) relating to access to a
record or part of a record under s. 19.35 (1) (am), if the court finds
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that the authority acted in a wiltful or intentional manner, the court
shall award the individual actual damages sustained by the indi-
vidual as a consequence of the failure.

(3) PuNITIVE DAMAGES. If a court finds that an authority or
legal custodian under s. 19.33 has arbitrarily and capriciously
denied or delayed response to a request or charged excessive fees,
the court may award punitive damages to the requester.

(4) PENALTY. Any authority which or legal custodian under s.
19.33 who arbitrarily and capriciously denies or delays response
to a request or charges excessive fees may be required to forfeit
not more than $1,000. Forfeitures under this section shall be
enforced by action on behalf of the state by the attorney general
or by the district attorney of any county where a violation occurs.
In actions brought by the attomney general, the court shall award
any forfeiture recovered together with reasonable costs to the
state; and in actions brought by the district attorney, the court shall
award any forfeiture recovered together with reasonable costs to
the county.

History: 1981 c. 335,391; 1991 a. 269 s, 43d; 1995 a. 158; 1997 a. 94,

A party seeking fees under sub. (2) must show that the prosecution of an action
could riasonably be regaried as necessary 10 obtain the information and that a *‘causal
nexus' exists between that action and the agency’s surender of the information. State
ex rel. Vaughan v. Faust, 143 Wis. 2d 868, 422 N.W.2d 898 (Ct. App. 1988).

1f an agency exercises due diligence but is unable to réspond timely (o 4 records
request, the plaintiff must show that a mandamus action was necessary to secure the
records release to qualify fur awitrd of fees wnd costs under sub. (2). Racine Education
Association, v. Racine Board of Education, 145 Wis. 2d 518, 427 N.W.2d 414 (Ct.
App. 1988).

Assuming sub. (1) (a) applies before mandamus is issued, the trial court retains dis-
cretion to refuse counsel’s participation in an in camera inspection. Milwaukee Jour-
nal v. Call, 153 Wis. 2d 313, 450 N.W.2d 515 (Ct. App. 1989).

If the trial court has an incomplete knowledge of the contents of the public records
sought, it must conduct an in camera inspection to delerming what may be disclosed
following a custodian’s refusal. State ex rel. Morke v. Dunnelly, 155 Wis, 2d 511,455
N.W.2d 893 (1990).

A pro se litigant is not entitled to attorney fees. State ex rel. Young v. Shaw, 165
Wis. 2d 276, 477 N.W.2d 340 (Ct. App. 1991).

A favorable judgment or order is not a necessary condition precedent for finding
that a party prevailed against an agency under sub. (2). A causal nexus must be shown
between the prosecution of the mandamus action and the release of the requested
information, Eau Claire Press Co. v. Gordon, 176 Wis. 1d 154, 499 N.W.2d 918 (CL
App. 1993).

Actions brought under the open meetings and open records laws are exempt from
the notice provisions of s. 893.80 (1). Auchinleck v. Town of LaGrange, 200 Wis
2d 585, 547 N.W.2d 587 (1996), 94—2809.

An inmate’s right to mandamus under this section is subject to 5. 801,02 (7), which
requires exhaustion of administrative remedies hefore an action may be commenced,
Moore v, Stahowink, 212 Wis. 2d 744, 569 W W.2d 711 (CL. App. 1997}, 962547,

When requests are complex, municipalities should be afforded reasonable latitude
in time for their responses. An suthority should not be subjected to the burden and
expense of & premature public records lawsuit while it is attempting in good faith to
respond, or o delenmine how to respond, 1o a requesl. What constilutes a reasonable
time for a response by an authority depends on the nature of the request, the staff and
other resources available to the authority to process the request, the extent of the
request, and other related considerations. WIREdata, Inc. v. Village of Sussex, 2008
WI 69, 310 Wis. 2d 397, 751 N.W.2d 736, 05-1473,

The legislature did not intend to allow a record requester o cuntral or uppeal a man-
damus action brought by the attomey general under sub. (1) (k). Sub. (1] outlines two
distinct courses of action when a records request is denied, dictates distingl courses
of action, and prescribes different remedies for each course. Nothing suggests that
a requester is hiring the altorney general as a sort of private counsel to proceed with
the case, vt that the requester would be a named plaintiff in the case with the attomey
general appearing as counsel of record when proceeding under sub. (1) (b). State v.
Zien, 2008 WI App 153, 314 Wis. 2d 340, 761 N.W.2d 15, 07-1930,

This section unambiguously limits punitive damages claims under sub. (3) to man-
damus actions. The mandamus court devides whether there is a violation and, if so,
whether it caused actual damages. Then, the mandamus court may consider whether
punitive damages should be awarded under sub, (3). The Capital Times Compuny
v, Dayle, 2001 W1 App 137, 337 Wis. 2d 544, 807 N.W.2d 666, [0-1687,

Under the broad terms of s, 51,30 (7), the confidentiality requirements created
under s. 51,30 generally apply to “treatment records” in criminal not guilty by reason
of insanity cases. All conditional release plans in NGI cases are, by statutory defini-
tion, treatment records. They are “ereated in the course of providing services to indi-
viduals for mental illness,” and thus should be deemed confidential. An order of
placement in an NGI case is not a “treatment record.” La Crosse Tribune v. Circuit
Court for La Crosse County, 2012 WI App 42, 340 Wis, 2d 663, 814 N.W.2d 867,
10-3120,

Actual damages are the liability of the ageney, Munitive damages and forfeitures
can he the liahility of either the agency or the legal custodian, or both. Section 895.46
(1) (u) probably provides indemnification for punitive damages assessed against a
custocian, but not for forfeitures. 72 Alty, Gen. 99, :

19.39 Interpretation by attorney general. Any person
may request advice from the attorney general as to the applicabil-

GENERAL DUTIES OF PUBLIC OFFICIALS
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ity of this subchapter under any circumstances. The attorney gen-
eral may respond to such a request.
History: 1981 c. 335,

SUBCHAPTER III

CODE OF ETHICS FOR PUBLIC
OFFICIALS AND EMPLOYEES

19.41 Declaration of policy. (1) It is declared that high
moral and ethical standards among state public officials and state
employees are essential to the conduct of free government; that
the legislature believes that a code of ethics for the guidance of
state public officials and state employees will help them avoid
conflicts between their personal interests and their public respon-
sibilities, will improve standards of public service and will pro-
mote and strengthen the faith and confidence of the people of this
state in their state public officials and state employees.

(2) It is the intent of the legislature that in its operations the
board shall protect to the fullest extent possible the rights of indi-
viduals affected.

History: 1973 c. 90; Stats. 1973 5. 11.01; 1973 c. 334 5. 33; Stats. 1973 5. 19.41;
1977 ¢. 277.

19.42 Definitions. In this subchapter:

(1) “Anything of value” means any money or property, favor,
service, payment, advance, forbearance, loan, or promise of future
employment, but does not include compensation and expenses
paid by the state, fees and expenses which are permitted and
reported under s. 19.56, political contributions which are reported
under ch. 11, or hospitality extended for a purpose unrelated to
state business by a person other than an organization.

(2) “Associated”, when used with reference to an organiza-
tion, includes any organization in which an individual or a mem-
ber of his or her immediate family is a director, officer or trustee,
or owns or controls, directly or indirectly, and severally or in the
aggregate, at least 10% of the outstanding equity or of which an
individual or a member of his or her immediate family is an autho-
rized representative or agent.

(3) “Board” means the government accountability board.

(3m) “Candidate,” except as otherwise provided, has the
meaning given in s. 11.01 (1).

(3s) “Candidate for local public office” means any individual
who files nomination papers and a declaration of candidacy under
s. 8.21 or who is nominated at a caucus under s. 8.05 (1) for the
purpose of appearing on the ballot for election as a local public
official or any individual who is nominated for the purpose of
appearing on the ballot for election as a local public official
through the write—in process or by appointment to fill a vacancy
in nomination and who files a declaration of candidacy under s.
8.21.

(4) “Candidate for state public office” means any individual
who files nomination papers and a declaration of candidacy under
s. 8.21 or who is nominated at a caucus under s, 8.05 (1) for the
purpose of appearing on the ballot for election as a state public
official or any individual who is nominated for the purpose of
appearing on the ballot for election as a state public official
through the write—in process or by appointment to fill a vacancy
in nomination and who files a declaration of candidacy under s.
8.21.

(4g) “Clearly identified,” when used in reference to a commu-
nication containing a reference to a person, means one of the fol-
lowing:

(a) The person’s name appears.

(b) A photograph or drawing of the person appears.

(¢) The identity of the person is apparent by unambiguous ref-
erence.

2009~10 Wis. Stats. database current through 2011 Wis. Act 286. Includes all Legislative Acts and all Supreme Court Orders
enacted before August 1, 2012, Statutory changes effective on or prior to August 1, 2012 are printed as currently in effect.
Changes effective after August 1, 2012 are designated by NOTES. See Are the Statutes on this Website Official? (7=31=12)
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Effective citizen oversight of the workings of government is essential to our
democracy and promotes confidence in it. Public access to meetings of governmental
bodies is a vital aspect of this principle.

Promoting compliance with Wisconsin’s open meetings law by raising awareness
and providing education and information about the law is an ongoing part of the mission
of the Wisconsin Department of Justice. Citizens and public officials who understand
their rights and responsibilities under the law will be better equipped to advance
Wisconsin’s policy of openness in government.

Wisconsin Open Meetings Law: A Compliance Guide is not a comprehensive
interpretation of the open meetings law. Its aim is to provide a workable understanding of
the law by explaining fundamental principles and addressing recurring questions.
Government officials and others seeking legal advice about the application of the open
meetings law to specific factual situations should direct questions to their own legal
advisors.

This Compliance Guide is also available on the Wisconsin Department of Justice
website at www.doj.state.wi.us, to download, copy, and share, The website version
contains links to many of the opinions and letters cited in the text of the Guide.

As Attorney General, I cannot overstate the importance of fully complying with
the open meetings law and fostering a policy of open government for all Wisconsin
citizens. To that end, I invite all government entities to contact the Department of Justice
whenever our additional assistance can be of help to you.

J.B. Van Hollen
Attorney General
August 2010
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WISCONSIN
OPEN MEETINGS LAW!

I. POLICY OF THE OPEN MEETINGS LAW.

The State of Wisconsin recognizes the importance of having a public informed about governmental
affairs. The state’s open meetings law declares that:

In recognition of the fact that a representative government of the American type is
dependent upon an informed electorate, it is declared to be the policy of this state that the public
is entitled to the fullest and most complete information regarding the affairs of government as is
compatible with the conduct of governmental business.

Wis. Stat. § 19.81(1).*

In order to advance this policy, the open meetings law requires that “all meetings of all state and local
governmental bodies shall be publicly held in places reasonably accessible to members of the public and shall be
open to all citizens at all times unless otherwise expressly provided by law.” Wis. Stat. § 19.81(2). There is thus
a presumption that meetings of governmental bodies must be held in open session. State ex rel. Newspapers v.
Showers, 135 Wis. 2d 77, 97, 398 N.W.2d 154 (1987). Although there are some exemptions allowing closed
sessions in specified circumstances, they are to be invoked sparingly and only where necessary to protect the
public interest. The policy of the open meetings law dictates that governmental bodies convene in closed session
only where holding an open session would be incompatible with the conduct of governmental affairs. “Mere
government inconvenience is . . . no bar to the requirements of the law.” State ex rel. Lynch v. Conta,
71 Wis. 2d 662, 678,239 N.W.2d 313 (1976).

The open meetings law explicitly provides that all of its provisions must be liberally construed to achieve
its purposes. Wis. Stat. § 19.81(4); St. ex rel. Badke v. Greendale Village Bd., 173 Wis. 2d 553, 570,
494 N.W.2d 408 (1993); State ex rel. Lawton v. Town of Barton, 2005 WI App 16, q 19, 278 Wis. 2d 388,
692 N.W.2d 304 (“The legislature has issued a clear mandate that we are to vigorously and liberally enforce the
policy behind the open meetings law”). This rule of liberal construction applies in all situations, except
enforcement actions in which forfeitures are sought. Wis. Stat. § 19.81(4). Public officials must be ever mindful
of the policy of openness and the rule of liberal construction in order to ensure compliance with both the letter and
spirit of the law. State ex rel. Citizens for Responsible Development v. City of Milton, 2007 WI App 114, 9 6,
300 Wis. 2d 649, 731 N.W.2d 640 (“The legislature has made the policy choice that, despite the efficiency
advantages of secret government, a transparent process is favored”).

II. WHEN DOES THE OPEN MEETINGS LAW APPLY?

The open meetings law applies to every “meeting” of a “governmental body.” Wis. Stat. § 19.83. The
terms “meeting” and “governmental body” are defined in Wis. Stat. § 19.82(1) and (2).

'The 2009 Open Meetings Law Compliance Guide was prepared by Assistant Attorneys General Thomas C.
Bellavia and Bruce A. Olsen. The text reflects the continuing contributions of former Assistant Attorneys General Alan M.
Lee and Mary Woolsey Schlaefer to earlier editions of the Guide. The assistance of reviewers Sandra L. Tarver, Steven P.
Means, Kevin Potter, Kevin St. John, and Raymond P. Taffora, and the technical and administrative support of Connie L.
Anderson, Amanda J. Welte, and Sara J. Paul is gratefully acknowledged.

’The text of this, and all other, sections of the open meetings law appears in Appendix A.



A. Definition Of “Governmental Body.”

1. Entities that are governmental bodies.
a. State or local agencies, boards, and commissions.

The definition of “governmental body” includes a “state or local agency, board, commission, committee,
council, department or public body corporate and politic created by constitution, statute, ordinance, rule or
order[.]” Wis. Stat. § 19.82(1). This definition is broad enough to include virtually any collective governmental
entity, regardless of what it is labeled. It is important to note that a governmental body is defined primarily in
terms of the manner in which it is created, rather than in terms of the type of authority it possesses. Purely
advisory bodies are therefore subject to the law, even though they do not possess final decision making power, as
long as they are created by constitution, statute, ordinance, rule, or order. See State v. Swanson, 92 Wis. 2d 310,
317,284 N.W.2d 655 (1979).

The words “constitution,” “statute,” and “ordinance,” as used in the definition of “governmental body,” refer
to the constitution and statutes of the State of Wisconsin and to ordinances promulgated by a political subdivision
of the state. The definition thus includes state and local bodies created by Wisconsin’s constitution or statutes,
including condemnation commissions created by Wis. Stat. § 32.08, as well as local bodies created by an
ordinance of any Wisconsin municipality. It does not, however, include bodies created solely by federal law or by
the law of some other sovereign.

State and local bodies created by “rule or order” are also included in the definition. The term “rule or
order” has been liberally construed to include any directive, formal or informal, creating a body and assigning it
duties. 78 Op. Att’y Gen. 67, 68-69 (1989). This includes directives from governmental bodies, presiding officers
of governmental bodies, or certain governmental officials, such as county executives, mayors, or heads of a state
or local agency, department or division. See 78 Op. Att’y Gen. 67. A group organized by its own members
pursuant to its own charter, however, is not created by any governmental directive and thus is not a governmental
body, even if it is subject to governmental regulation and receives public funding and support.®> The relationship
of affiliation between the University of Wisconsin Union and various student clubs thus is not sufficient to make
the governing board of such a club a governmental body. Penkalski Correspondence, May 4, 2009.

The Wisconsin Attorney General has concluded that the following entities are “governmental bodies”
subject to the open meetings law:

State or local bodies created by constitution, statute, or ordinance:

* A municipal public utility managing a city-owned public electrical utility. 65 Op. Att’y Gen. 243
(1976).

*  Departments of formally constituted subunits of the University of Wisconsin system or campus.
66 Op. Att’y Gen. 60 (1977).

* A town board, but not an annual or special town meeting of town electors. 66 Op. Att’y Gen. 237
(1977).

= A county board of zoning adjustment authorized by Wis. Stat § 59.99(3) (1983) (now Wis. Stat.
§ 59.694(1)). Gaylord Correspondence, June 11, 1984.

*But see the discussion of quasi-governmental corporations in section ILA.1.d. of this Guide.
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» A public inland lake protection and rehabilitation district established by a county or municipality,
pursuant to Wis. Stat. §§ 33.21 to 33.27. DuVall Correspondence, November 6, 1986.

State or local bodies created by resolution, rule, or order:

« A committee appointed by the school superintendent to consider school library materials. Staples
Correspondence, February 10, 1981.

¢ A citizen’s advisory group appointed by the mayor. Funkhouser Correspondence, March 17, 1983.

«  Anadvisory committee appointed by the Natural Resources Board, the Secretary of the Department
of Natural Resources, or a District Director, Bureau Director or Property Manager of that
department. 78 Op. Att’y Gen. 67.

» A consortium of school districts created by a contract between districts; a resolution is the
equivalent of an order. 1-10-93, October 15, 1993.

»  An industrial agency created by resolution of a county board under Wis. Stat. § 59.071. 1-22-90,
April 4, 1990.

¢ A deed restriction committee created by resolution of a common council. 1-34-90, May 25, 1990.

= A school district’s strategic-planning team whose creation was authorized and whose duties were
assigned to it by the school board. 1-29-91, October 17, 1991.

*+ A citizen’s advisory committee appointed by a county executive. Jacques Correspondence,
January 26, 2004.

*  An already-existing numerically definable group of employees of a governmental entity, assigned
by the entity’s chief administrative officer to prepare recommendations for the entity’s
policy-making board, when the group’s meetings include the subject of the chief administrative
officer’s directive. Tylka Correspondence, June 8, 2005.

A Criminal Justice Study Commission created by the Wisconsin Department of Justice, the
University of Wisconsin Law School, the State Bar of Wisconsin, and the Marquette University
Law School. Lichstein Correspondence, September 20, 2005.

»  Grant review panels created by a consortium which was established pursuant to an order of the
Wisconsin Commissioner of Insurance. Katayama Correspondence, January 20, 2006.

» A joint advisory task force established by a resolution of a Wisconsin town board and a resolution
of the legislature of a sovereign Indian tribe. 1-04-09, September 28, 2009.

» A University of Wisconsin student government committee, council, representative assembly, or
similar collective body that has been created and assigned governmental responsibilities pursuant
to Wis. Stat. § 36.09(5). 1-05-09, December 17, 2009.

Any entity that fits within the definition of “governmental body” must comply with the requirements of
the open meetings law. In most cases, it is readily apparent whether a particular body fits within the definition.
On occasion, there is some doubt. Any doubts as to the applicability of the open meetings law should be resolved
in favor of complying with the law’s requirements.

b. Subunits.

A “formally constituted subunit” of a governmental body is itself a “governmental body” within the
definition in Wis. Stat. § 19.82(1). A subunit is a separate, smaller body created by a parent body and composed
exclusively of members of the parent body. 74 Op. Att’y Gen. 38, 40 (1985). If, for example, a fifteen member
county board appoints a committee consisting of five members of the county board, that committee would be
considered a “subunit” subject to the open meetings law. This is true despite the fact that the five-person
committee would be smaller than a quorum of the county board. Even a committee with only two members is
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considered a “subunit,” as is a committee that is only advisory and that has no power to make binding decisions.
Dziki Correspondence, December 12, 2006.

Groups that include both members and non-members of a parent body are not “subunits” of the parent
body. Such groups nonetheless frequently fit within the definition of a “governmental body”—e.g., as advisory
groups to the governmental bodies or government officials that created them.

c. State Legislature,

Generally speaking, the open meetings law applies to the state Legislature, including the senate,
assembly, and any committees or subunits of those bodies. Wis, Stat. § 19.87. The law does not apply to any
partisan caucus of the senate or assembly. Wis. Stat. § 19.87(3). The open meetings law also does not apply
where it conflicts with a rule of the Legislature, senate, or assembly. Wis. Stat. § 19.87(2). Additional
restrictions are set forth in Wis, Stat, § 19.87.

d. Governmental or quasi-governmental corporations.

The definition of “governmental body” also includes a “governmental or quasi-governmental
corporation,” except for the Bradley sports center corporation. Wis. Stat. § 19.82(1). The term “governmental
corporation” 1s not defined in either the statutes or the case law interpreting the statutes. It is clear, however, that
a “governmental corporation” must at least include a corporation established for some public purpose and created
directly by the state Legislature or by some other governmental body pursuant to specific statutory authorization
or direction. See 66 Op. Att’y Gen. 113, 115 (1977).

The term “quasi-governmental corporation” also is not defined in the statutes, but its definition was
recently discussed by the Wisconsin Supreme Court in State v. Beaver Dam Area Dev. Corp. (“BDADC”),
2008 WI 90, 312 Wis. 2d 84, 752 N.W.2d 295. In that decision, the Court held that a “quasi-governmental
corporation” does not have to be created by the government or per se governmental, but rather is a corporation that
significantly resembles a governmental corporation in function, effect, or status. Id., 99 33-36. The Court further
held that each case must be decided on its own particular facts, under the totality of the circumstances and set
forth a non-exhaustive list of factors to be examined in determining whether a particular corporation sufficiently
resembles a governmental corporation to be deemed quasi-governmental, while emphasizing that no single factor
is outcome determinative. Id., Y 7-8, 63 n.14, and 79. The factors set out by the Court in BDADC fall into five
basic categories: (1) the extent to which the private corporation is supported by public funds; (2) whether the
private corporation serves a public function and, if so, whether it also has other, private functions; (3) whether the
private corporation appears in its public presentations to be a governmental entity; (4) the extent to which the
private corporation is subject to governmental control; and (5) the degree of access that government bodies have
to the private corporation’s records. Id., J 62.

In adopting this case-specific, multi-factored “function, effect or status” standard, the Wisconsin Supreme
Court followed a 1991 Attorney General opinion. See 80 Op. Att’y Gen. 129, 135 (1991) (Milwaukee Economic
Development Corporation, a Wis. Stat. ch. 181 corporation organized by two private citizens and one city
employee, is a quasi-governmental corporation); see also Kowalczyk Correspondence, March 13, 2006
(non-stock, non-profit corporations established for the purpose of providing emergency medical or fire
department services for participating municipalities are quasi-governmental corporations). Prior to 1991,
however, Attorney General opinions on this subject emphasized some of the more formal aspects of
quasi-governmental corporations. Those opinions should now be read in light of the BDADC decision.
See 66 Op. Att’y Gen. 113 (volunteer fire department organized under Wis., Stat. ch. 181 is not a
quasi-governmental corporation); 73 Op. Att’y Gen. 53 (1984) (Historic Sites Foundation organized under
Wis. Stat. ch. 181 is not a quasi-governmental corporation); 74 Op. Att’y Gen. 38 (corporation established to
provide financial support to public broadcasting stations organized under Wis. Stat. ch. 181 is not a
quasi-governmental corporation). Geyer Correspondence, February 26, 1987 (Grant County Economic
Development Corporation organized by private individuals under Wis. Stat. ch. 181 is not a quasi-governmental
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corporation, even though it serves a public purpose and receives more than fifty percent of its funding from public
sources).

In March 2009, the Attorney General issued an informal opinion which analyzed the BDADC decision in
greater detail and expressed the view that, out of the numerous factors discussed in that decision, particular weight
should be given to whether a corporation serves a public function and has any private functions. 1-02-09, March 19,
2009. When a private corporation contracts to perform certain services for a governmental body, the key
considerations in determining whether the corporation becomes quasi-governmental are whether the corporation is
performing a portion of the governmental body’s public functions or whether the services provided by the corporation
play an integral part in any stage—including the purely deliberative stage—of the governmental body’s
decision-making process. Id.

2. Entities that are not governmental bodies.

a. Governmental offices held by a single individual.

The open meetings law does not apply to a governmental department with only a single member.
Plourde v. Habhegger, 2006 WI App 147, 294 Wis. 2d 746, 720 N.W.2d 130. Because the term “body” connotes
a group of individuals, a governmental office held by a single individual likewise is not a “governmental body”
within the meaning of the open meetings law. Thus, the open meetings law does not apply to the office of coroner
or to inquests conducted by the coroner. 67 Op. Att’y Gen. 250 (1978). Similarly, the Attorney General has
concluded that the open meetings law does not apply to an administrative hearing conducted by an individual
hearing examiner. Clifford Correspondence, December 2, 1980.

b. Bodies meeting for collective bargaining.

The definition of “governmental body” explicitly excludes bodies that are formed for or meeting for the
purpose of collective bargaining with municipal or state employees undet Wis. Stat. ch. 111. A body formed
exclusively for the purpose of collective bargaining is not subject to the open meetings law. Wis, Stat. § 19.82(1).
A body formed for other purposes, in addition to collective bargaining, is not subject to the open meetings law
when conducting collective bargaining. Wis. Stat. § 19.82(1). The Attorney General has, however, advised
multi-purpose bodies to comply with the open meetings law, including the requirements for convening in closed
session, when meeting for the purpose of forming negotiating strategies to be used in collective bargaining.
66 Op. Att’y Gen. 93, 96-97 (1977). The collective bargaining exclusion does not permit any body to consider
the final ratification or approval of a collective bargaining agreement in closed session. Wis. Stat. § 19.85(3).

¢. Bodies created by the Wisconsin Supreme Court.

The Wisconsin Supreme Court has held that bodies cteated by theé Court, pursuant to its superintending
control over the administration of justice, arec not governed by the open meetings law. State ex rel. Lynch v.
Dancey, 71 Wis. 2d 287, 238 N.W.2d 81 (1976). Thus, generally speaking, the open meetings law does not apply
to the Court or bodies created by the Court. In the Lynch case, for example, the Court held that the former open
meetings law, Wis. Stat. § 66.77(1) (1973), did not apply to the Wisconsin Judicial Commission, which is
responsible for handling misconduct complaints against judges. Similarly, the Attorney General has indicated
that the open meetings law does not apply to: the Board of Attorneys Professional Responsibility, OAG 67-79
(July 31, 1979) (unpublished opinion); the Board of Bar Examiners, Kosobucki Correspondence, September 6,
2006; or the monthly judicial administration meetings of circuit court judges, conducted under the authority of the
Court’s superintending power over the judiciary. Constantine Correspondence, February 28, 2000.



d. Ad hoc gatherings.

Although the definition of a governmental body is broad, some gatherings are too loosely constituted to
fit the definition. Thus, Conta holds that the directive that creates the body must also “confer[] collective power
and define[] when it exists.” 71 Wis. 2d at 681. Showers adds the further requirement that a “meeting” of a
governmental body takes place only if there are a sufficient number of members present to determine the
governmental body’s course of action. 135 Wis. 2d at 102. In order to determine whether a sufficient number of
members are present to determine a governmental body’s course of action, the membership of the body must be
numerically definable. The Attorney General’s Office thus has concluded that a loosely constituted group of
citizens and local officials instituted by the mayor to discuss various issues related to a dam closure was not a
governmental body, because no rule or order defined the group’s membership, and no provision existed for the
group to exercise collective power. Godlewski Correspondence, September 24, 1998.

The definition of a “governmental body” is only rarely satisfied when groups of a governmental unit’s
employees gather on a subject within the unit’s jurisdiction. Thus, for example, the Attorney General concluded
that the predecessor of the current open meetings law did not apply when a department head met with some or
even all of his or her staff. 57 Op. Att’y Gen. 213, 216 (1968). Similarly, the Attorney General’s Office has
advised that the courts would be unlikely to conclude that meetings between the administrators of a governmental
agency and the agency’s employees, or between governmental employees and representatives of a governmental
contractor were “governmental bodies” subject to the open meetings law. Peplnjak Correspondence, June 8,
1998. However, where an already-existing numerically definable group of employees of a governmental entity
arc assigned by the entity’s chief administrative officer to prepare recommendations for the entity’s
policy-making board, the group’s meetings with respect to the subject of the directive are subject to the open
meetings law. Tylka Correspondence, June 8, 2005.

B. Definition Of “Meeting.”

A “meeting” is defined as:

[TThe convening of members of a governmental body for the purpose of exercising the
responsibilities, authority, power or duties delegated to or vested in the body. If one-half or more
of the members of a governmental body are present, the meeting is rebuttably presumed to be for
the purpose of exercising the responsibilities, authority, power or duties delegated to or vested in
the body. The term does not include any social or chance gathering or conference which is not
intended to avoid this subchapter . . . .

Wis. Stat. § 19.82(2). The statute then excepts the following: an inspection of a public works project or highway
by a town board; or inspection of a public works project by a town sanitary district; or the supervision,
observation, or collection of information about any drain or structure related to a drain by any drainage board. Id.

1. The Showers test.

The Wisconsin Supreme Court has held that the above statutory definition of a “meeting” applies
whenever a convening of members of a governmental body satisfies two requirements: (1) there is a purpose to
engage in governmental business and (2) the number of members present is sufficient to determine the
governmental body’s course of action. Showers, 135 Wis. 2d at 102.

a. The purpose requirement.

The first part of the Showers test focuses on the purpose for which the members of the governmental body
are gathered. They must be gathered to conduct governmental business. Showers stressed that “governmental
business” refers to any formal or informal action, including discussion, decision or information gathering, on
matters within the governmental body’s realm of authority. Showers, 135 Wis. 2d at 102-03. Thus, in
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Badke, 173 Wis. 2d at 572-74, the Wisconsin Supreme Court held that the village board conducted a “meeting,”
as defined in the open meetings law, when a quorum of the board regularly attended each plan commission
meeting to observe the commission’s proceedings on a development plan that was subject to the board’s approval.
The Court stressed that a governmental body is engaged in governmental business when its members gather to
simply hear information on a matter within the body’s realm of authority. Id. at 573-74. The members need not
actually discuss the matter or otherwise interact with one another to be engaged in governmental business. Id.
at 574-76. The Court also held that the gathering of town board members was not chance or social because a
majority of town board members attended plan commission meetings with regularity. Id. at 576. In contrast, the
Court of Appeals concluded in Paulton v. Volkmann, 141 Wis. 2d 370, 375-77, 415 N.W.2d 528 (Ct. App. 1987),
that no meeting occurred where a quorum of school board members attended a gathering of town residents, but
did not collect information on a subject the school board had the potential to decide.

b. The numbers requirement.

The second part of the Showers test requires that the number of members present be sufficient to
determine the governmental body’s course of action on the business under consideration. People often assume
that this means that the open meetings law applies only to gatherings of a majority of the members of a
governmental body. That is not the case because the power to control a body’s course of action can refer either to
the affirmative power to pass a proposal or the negative power to defeat a proposal. Therefore, a gathering of
one-half of the members of a body, or even fewer, may be enough to control a course of action if it is enough to
block a proposal. This is called a “negative quorum.”

Typically, governmental bodies operate under a simple majority rule in which a margin of one vote is
necessary for the body to pass a proposal. Under that approach, exactly one-half of the members of the body
constitutes a “negative quorum” because that number against a proposal is enough to prevent the formation of a
majority in its favor. Under simple majority rule, therefore, the open meetings law applies whenever one-half or
more of the members of the governmental body gather to discuss or act on matters within the body’s realm of
authority.

The size of a “negative quorum” may be smaller, however, when a governmental body operates under a
super majority rule. For example, if a two-thirds majority is required for a body to pass a measure, then any
gathering of more than one-third of the body’s members would be enough to control the body’s course of action
by blocking the formation of a two-thirds majority. Showers made it clear that the open meetings law applies to
such gatherings, as long as the purpose requirement is also satisfied (i.e., the gathering is for the purpose of
conducting governmental business). Showers, 135 Wis. 2d at 101-02. If a three-fourths majority is required to
pass a measure, then more than one-fourth of the members would constitute a “negative quorum,” etc.

2. Convening of members.

When the members of a governmental body conduct official business while acting separately, without
communicating with each other or engaging in other collective action, there is no meeting within the meaning of
the open meetings law. Katayama Correspondence, January 20, 2006. Nevertheless, the phrase “convening of
members” in Wis. Stat. § 19.82(2) is not limited to situations in which members of a body are simultaneously
gathered in the same location, but may also include other situations in which members are able to effectively
communicate with each other and to exercise the authority vested in the body, even if they are not physically
present together. Whether such a situation qualifies as a “convening of members” under the open meetings law
depends on the extent to which the communications in question resemble a face-to-face exchange.

a. Written correspondence.
The circulation of a paper or hard copy memorandum among the members of a governmental body, for

example, may involve a largely one-way flow of information, with any exchanges spread out over a considerable
period of time and little or no conversation-like interaction among members. Accordingly, the Attorney General
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has long taken the position that such written communications generally do not constitute a “convening of
members” for purposes of the open meetings law. Merkel Correspondence, March 11, 1993. Although the rapid
evolution of electronic media has made the distinction between written and oral communication less sharp than it
once appeared, it is still unlikely that a Wisconsin court would conclude that the circulation of a document
through the postal service, or by other means of paper or hard-copy delivery, could be deemed a “convening” or
“gathering” of the members of a governmental body for purposes of the open meetings law.

b. Telephone conference calls.

A telephone conference call, in contrast, is very similar to an in-person conversation and thus qualifies as
a convening of members. 69 Op. Att’y Gen. 143 (1980). Under the Showers test, therefore, the open meetings
law applies to any conference call that: (1) is for the purpose of conducting governmental business and
(2) involves a sufficient number of members of the body to determine the body’s course of action on the business
under consideration. To comply with the law, a governmental body conducting a meeting by telephone
conference call must provide the public with an effective means to monitor the conference. This may be
accomplished by broadcasting the conference through speakers located at one or more sites open to the public.
69 Op. Att’y Gen. 143, 145.

c¢. Electronic communications.

Written communications transmitted by electronic means, such as email or instant messaging, also may
constitute a “convening of members,” depending on how the communication medium is used. Although no
Wisconsin court has applied the open meetings law to these kinds of electronic communications, it is likely that
the courts will try to determine whether the communications in question are more like an in-person discussion—
e.g., a rapid back-and-forth exchange of viewpoints among multiple members—or more like non-electronic
written correspondence, which generally does not raise open meetings law concerns. If the communications
closely resemble an in-person discussion, then they may constitute a meeting if they involve enough members to
control an action by the body. Krischan Correspondence, October 3, 2000. In addressing these questions, courts
are likely to consider such factors as the following: (1) the number of participants involved in the
communications; (2) the number of communications regarding the subject; (3) the time frame within which the
electronic communications occurred; and (4) the extent of the conversation-like interactions reflected in the
communications.

Because the applicability of the open meetings law to such electronic communications depends on the
particular way in which a specific message technology is used, these technologies create special dangers for
governmental officials trying to comply with the law. Although two members of a governmental body larger than
four members may generally discuss the body’s business without violating the open meetings law, features like
“forward” and “reply to all” common in electronic mail programs deprive a sender of control over the number and
identity of the recipients who eventually may have access to the sender’s message. Moreover, it is quite possible
that, through the use of electronic mail, a quorum of a governmental body may receive information on a subject
within the body’s jurisdiction in an almost real-time basis, just as they would receive it in a physical gathering of
the members.

Inadvertent violations of the open meetings law through the use of electronic communications can be
reduced if electronic mail is used principally to transmit information one-way to a body’s membership; if the
originator of the message reminds recipients to reply only to the originator, if at all; and if message recipients are
scrupulous about minimizing the content and distribution of their replies. Nevertheless, because of the absence of
judicial guidance on the subject, and because electronic mail creates the risk that it will be used to carry on private
debate and discussion on matters that belong at public meetings subject to public scrutiny, the Attorney General’s
Office strongly discourages the members of every governmental body from using electronic mail to communicate
about issues within the body’s realm of authority. Krischan Correspondence, October 3, 2000; Benson
Correspondence, March 12, 2004. Members of a governmental body may not decide matters by email voting,
even if the result of the vote is later ratified at a properly noticed meeting. [-01-10, January 25, 2010.
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3.  Walking quorums.

The requirements of the open meetings law also extend to walking quorums. A “walking quorum” is a
series of gatherings among separate groups of members of a governmental body, each less than quorum size, who
agree, tacitly or explicitly, to act uniformly in sufficient number to reach a quorum. Showers, 135 Wis. 2d at 92,
quoting Conta, 71 Wis. 2d at 687. In Conta, the Court recognized the danger that a walking quorum may produce
a predetermined outcome and thus render the publicly-held meeting a mere formality. Conta, 71 Wis. 2d
at 685-88. The Court commented that any attempt to avoid the appearance of a “meeting” through use of a
walking quorum is subject to prosecution under the open meetings law. Conta, 71 Wis. 2d at 687. The
requirements of the open meetings law thus cannot be circumvented by using an agent or surrogate to poll the
members of governmental bodies through a series of individual contacts. Such a circumvention “almost
certainly” violates the open meetings law. Clifford Correspondence, April 28, 1986; see also Herbst
Correspondence, July 16, 2008 (use of administrative staff to individually poll a quorum of members regarding
how they would vote on a proposed motion at a future meeting is a prohibited walking quorum).

The essential feature of a “walking quorum” is the element of agreement among members of a body to act
uniformly in sufficient numbers to reach a quorum. Where there is no such express or tacit agreement, exchanges
among separate groups of members may take place without violating the open meetings law. The signing, by
members of a body, of a document asking that a subject be placed on the agenda of an upcoming meeting thus
does not constitute a “walking quorum” where the signers have not engaged in substantive discussion or agreed
on a uniform course of action regarding the proposed subject. Kay Correspondence, April 25, 2007; Kittleson
Correspondence, June 13, 2007. In contrast, where a majority of members of a body sign a document that
expressly commits them to a future course of action, a court could find a walking quorum violation. Huff
Correspondence, January 15, 2008; see also 1-01-10, January 25, 2010 (use of email voting to decide matters fits
the definition of a “walking quorum” violation of the open meetings law).

4. Multiple meetings.

When a quorum of the members of one governmental body atterid a meeting of another governmental
body under circumstances where their attendance is not chance or social, in order to gather information or
otherwise engage in governmental business regarding a subject over which they have decision-making
responsibility, two separate meetings occur, and notice must be given of both meetings. Badke, 173 Wis. 2d
at 577. The Attorney General has advised that, despite the “separate public notice” requirement of Wis. Stat.
§ 19.84(4), a single notice can be used, provided that the notice clearly and plainly indicates that a joint meeting
will be held and gives the names of each of the bodies involved, and provided that the notice is published and/or
posted in each place where meeting notices are generally published or posted for each governmental body
involved. Friedman Correspondence, March 4, 2003.

The kinds of multiple meetings presented in the Badke case, and the separate meeting notices required
there, must be distinguished from circumstances where a subunit of a parént body meets during a recess from or
immediately following the parent body’s meeting, to discuss or act on a matter that was the subject of the parent
body’s meeting. In such circumstances, Wis. Stat. § 19.84(6) allows the subunit to meet on that matter without
prior public notice.

5. Burden of proof as to existence of a meeting.

The presence of members of a governmental body does not, in itself, establish the existence of a
“meeting” subject to the open meetings law. The law provides, however, that if one-half or more of the members
of a body are present, the gathering is presumed to be a “meeting.” Wis. Stat. § 19.82(2). The law also exempts
any “social or chance gathering” not intended to circumvent the requirements of the open meetings law.
Wis. Stat. § 19.82(2). Thus, where one-half or more of the members of a governmental body rode to a meeting in
the same vehicle, the law presumes that the members conducted a “meeting” which was subject to all of the
requirements of the open meetings law. Karstens Correspondence, July 31, 2008. Similarly, where a majority of
members of a common council gathered at a lounge immediately following a common council meeting, a
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violation of the open meetings law was presumed. Dieck Correspondence, September 12, 2007. The members of
the governmental body may overcome the presumption by proving that they did not discuss any subject that was
within the realm of the body’s authority. Id.

Where a person alleges that a gathering of less than one-half the members of a governmental body was
held in violation of the open meetings law, that person has the burden of proving that the gathering constituted a
“meeting” subject to the law. Showers, 135 Wis. 2d at 102. That burden may be satisfied by proving: (1) that the
members gathered to conduct governmental business and (2) that there was a sufficient number of members
present to determine the body’s course of action.

Again, it 1s important to remember that the overriding policy of the open meetings law is to ensure public
access to information about governmental affairs. Under the rule of liberally construing the law to ensure this
purpose, any doubts as to whether a particular gathering constitutes a “meeting” subject to the open meetings law
should be resolved in favor of complying with the provisions of the law.

IIILWHAT IS REQUIRED IF THE OPEN MEETINGS LAW
APPLIES?

The two most basic requirements of the open meetings law are that a governmental body:
(1)  give advance public notice of each of its meetings, and

(2) conduct all of its business in open session, unless an exemption to the open session
requirement applies.

Wis. Stat. § 19.83.
A. Notice Requirements.

Wisconsin Stat. § 19.84, which sets forth the public notice requirements, specifies when, how, and to
whom notice must be given, as well as what information a notice must contain.

1. To whom and how notice must be given.

The chief presiding officer of a governmental body, or the officer’s designee, must give notice of each
meeting of the body to: (1) the public; (2) any members of the news media who have submitted a written request
for notice; and (3) the official newspaper designated pursuant to state statute or, if none exists, a news medium
likely to give notice in the area. Wis. Stat. § 19.84(1).

The chief presiding officer may give notice of a meeting to the public by posting the notice in one or more
places likely to be seen by the general public. 66 Op. Att’y Gen. 93, 95. As a general rule, the Attorney General
has advised posting notices at three different locations within the jurisdiction that the governmental body serves.
Id. Alternatively, the chief presiding officer may give notice to the public by paid publication in a news medium
likely to give notice in the jurisdictional area the body serves. 63 Op. Att’y Gen. 509, 510-11 (1974). If the
presiding officer gives notice in this manner, he or she must ensure that the notice is actually published. Meeting
notices may also be posted at a governmental body’s website as a supplement to other public notices, but web
posting should not be used as a substitute for other methods of notice. Peck Correspondence, April 17, 2006.
Nothing in the open mectings law prevents a governmental body from determining that multiple notice
methods are necessary to provide adequate public notice of the body’s meetings. Skindrud Cotrespondence,
March 12, 2009. If a meeting notice is posted on a governmental body’s website, amendments to the notice
should also be posted. Eckert Correspondence, July 25, 2007.
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The chief presiding officer must also give notice of each meeting to members of the news media who
have submitted a written request for notice. Lawton, 278 Wis. 2d 388, § 7. Although this notice may be given in
writing or by telephone, 65 Op. Att’y Gen. Preface, v-vi (1976), it is preferable to give notice in writing to help
ensure accuracy and so that a record of the notice exists. 65 Op. Att’y Gen. 250, 251 (1976). Governmental
bodies cannot charge the news media for providing statutorily required notices of public meetings.
77 Op. Att’y Gen. 312, 313 (1988).

In addition, the chief presiding officer must give notice to the officially designated newspaper or, if none
exists, to a news medium likely to give notice in the area. Lawton, 278 Wis. 2d 388, 4 7. The governmental body
is not required to pay for and the newspaper is not required to publish such notice. 66 Op. Att’y Gen. 230, 231
(1977). Note, however, that the requirement to provide notice to the officially designated newspaper is distinct
from the requirement to provide notice to the public. If the chief presiding officer chooses to provide notice to the
public by paid publication in a news medium, the officer must ensure that the notice is in fact published.

When a specific statute prescribes the type of meeting notice a governmental body must give, the body
must comply with the requirements of that statute as well as the notice requirements of the open meetings law.
Wis. Stat. § 19.84(1)(a). However, violations of those other statutory requirements are not redressable under the
open meetings law. For example, the open meetings law is not implicated by a municipality’s alleged failure to
comply with the public notice requirements of Wis. Stat. ch. 985 when providing published notice of public
hearings on proposed tax incremental financing districts. See Boyle Correspondence, May 4, 2005. Where a
class 1 notice under Wis. Stat. ch. 985 has been published, however, the public notice requirement of the open
meetings law is also thereby satisfied. Stalle Correspondence, April 10, 2008.

2. Contents of notice.

a. In general.

Every public notice of a meeting must give the “time, date, place and subject matter of the meeting,
including that intended for consideration at any contemplated closed session, in such form as is reasonably likely
to apprise members of the public and the news media thereof.” Wis. Stat. § 19.84(2). The chief presiding officer
of the governmental body is responsible for providing notice, and when he or she is aware of matters which may
come before the body, those matters must be included in the meeting notice. 66 Op. Att’y Gen. 68, 70 (1977).
The Attorney General’s Office has advised that a chief presiding officer may not avoid liability for a legally
deficient meeting notice by assigning to a non-member of the body the responsibility to create and provide a
notice that complies with Wis. Stat. § 19.84(2). Schuh Correspondence, October 17, 2001.

A frequently recurring question is how specific a subject-matter description in a meeting notice must be.
Prior to June 13, 2007, this question was governed by the “bright-line” rule articulated in State ex rel. H.D. Ent. v.
City of Stoughton, 230 Wis. 2d 480, 602 N.-W.2d 72 (Ct. App. 1999). Under that standard, a meeting notice
adequately described a subject if it identified “the general topic of items to be discussed” and the simple heading
“licenses,” without more, was found sufficient to apprise the public that a city council would reconsider a
previous decision to deny a liquor license to a particular local grocery store. Id. at 486-87.

On June 13, 2007, the Wisconsin Supreme Court overruled H.D. Enterprises and announced a new
standard to be applied prospectively to all meeting notices issued after that date. State ex rel. Buswell v. Tomah
Area Sch. Dist., 2007 WI 71, 301 Wis. 2d 178, 732 N.W.2d 804. In Buswell, the Court determined that “the plain
meaning of Wis. Stat. § 19.84(2) sets forth a reasonableness standard, and that such a standard strikes the proper
balance contemplated in Wis. Stat. §§ 19.81(1) and (4) between the public’s right to information and the
government’s need to efficiently conduct its business.” Id., § 3. This reasonableness standard “requires a
case-specific analysis” and “whether notice is sufficiently specific will depend upon what is reasonable under the
circumstances.” Id., § 22. In making that determination, the factors to be considered include: “[1] the burden of
providing more detailed notice, [2] whether the subject is of particular public interest, and [3] whether it involves
non-routine action that the public would be unlikely to anticipate.” Id., § 28 (bracketed references added).
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The first factor “balances the policy of providing greater information with the requirement that providing
such information be ‘compatible with the conduct of governmental affairs.” Wis. Stat. § 19.81(1).” Id., §29. The
determination must be made on a case-by-case basis. Id. “[TThe demands of specificity should not thwart the
efficient administration of governmental business.” Id.

The second factor takes into account “both the number of people interested and the intensity of that
interest,” though the level of interest is not dispositive, and must be balanced with other factors on a case-by-case
basis. 1d., ] 30.

The third factor considers “whether the subject of the meeting is routine or novel.” Id., § 31. There may
be less need for specificity where a meeting subject occurs routinely, because members of the public are more
likely to anticipate that the subject will be addressed. Id. “Novel issues may . . . require more specific notice.”
1d.

Whether a meeting notice is reasonable, according to the Court, “cannot be determined from the
standpoint of when the meeting actually takes place,” but rather must be “based upon what information is
available to the officer noticing the meeting at the time the notice is provided, and based upon what it would be
reasonable for the officer to know.” Id., § 32. Once reasonable notice has been given, “meeting participants
would be free to discuss any aspect of the noticed subject matter, as well as issues that are reasonably related to
it.” Id., § 34. However, “a meeting cannot address topics unrelated to the information in the notice.” Id. The
Attorney General has similarly advised, in an informal opinion, that if a meeting notice contains a general subject
matter designation and a subject that was not specifically noticed comes up at the meeting, a governmental body
should refrain from engaging in any information gathering or discussion or from taking any action that would
deprive the public of information about the conduct of governmental business. [-05-93, April 26, 1993.

Whether a meeting notice reasonably apprises the public of the meeting’s subject matter may also depend
in part on the surrounding circumstances. A notice that might be adequate, standing alone, may nonetheless fail
to provide reasonable notice if it is accompanied by other statements or actions that expressly contradict it, or if
the notice is misleading when considered in the light of long-standing policies of the governmental body. Linde
Correspondence, May 4, 2007; Koss Correspondence, May 30, 2007; Musolf Correspondence, July 13, 2007;
Martinson Correspondence, March 2, 2009.

In order to draft a meeting notice that complies with the reasonableness standard, a good rule of thumb
will be to ask whether a person interested in a specific subject would be aware, upon reading the notice, that the
subject might be discussed.

b. Generic agenda items.

M« LRI 11

Purely generic subject matter designations such as “old business,” “new business,” “miscellaneous
business,” “agenda revisions,” or “such other matters as are authorized by law™ are insufficient because, standing
alone, they identify no particular subjects at all. Becker Correspondence, November 30, 2004; Heupel
Correspondence, August 29, 2006. Similarly, the use of a notice heading that merely refers to an earlier meeting
of the governmental body (or of some other body) without identifying any particular subject of discussion is so
lacking in informational value that it almost certainly fails to give the public reasonable notice of what the
governmental body intends to discuss. Erickson Correspondence, April 22, 2009. If such a notice is meant to
indicate an intent to simply receive and approve minutes of the designated meeting, it should so indicate and
discussion should be limited to whether the minutes accurately reflect the substance of that meeting. Id,

Likewise, the Attorney General has advised that the practice of using such designations as “mayor
comments,” “alderman comments,” or “staff comments” for the purpose of communicating information on
matters within the scope of the governmental body’s authority “is, at best, at the outer edge of lawful practice, and
may well cross the line to become unlawful.” Rude Correspondence, March 5, 2004. Because members and
officials of governmental bodies have greater opportunities for input into the agenda-setting process than the
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public has, they should be held to a higher standard of specificity regarding the subjects they intend to address.
Thompson Correspondence, September 3, 2004,

c. Action agenda items.

The Wisconsin Court of Appeals has noted that “Wis. Stat. § 19.84(2) does not expressly require that the
notice indicate whether a meeting will be purely deliberative or if action will be taken.” State ex rel. Olson v. City
of Baraboo, 2002 WI App 64, 15, 252 Wis, 2d 628, 643 N.W.2d 796. The Buswell decision inferred from this
that “adequate notice . . . may not require information about whether a vote on a subject will occur, so long as the
subject matter of the vote is adequately specified.” Buswell, 301 Wis. 2d 178, § 37 n.7. Both in Olson and
in Buswell, however, the courts reiterated the principle—first recognized in Badke, 173 Wis. 2d at 573-74
and 577-78—that the information in the notice must be sufficient to alert the public to the importance of the
meeting, so that they can make an informed decision whether to attend. Buswell, 301 Wis. 2d 178, { 26;
Olson, 252 Wis. 2d 628,  15. The Oilson decision thus acknowledged that, in some circumstances, a failure to
expressly state whether action will be taken at a meeting could be a violation of the open meetings law. Id.
Although the courts have not articulated the specific standard to apply to this question, it appears to follow from
Buswell that the test would be whether, under the particular factual circumstances of the case, the notice
reasonably alerts the public to the importance of the meeting. Herbst Correspondence, July 16, 2008.

Another frequently asked question is whether a governmental body may act on a motion for
reconsideration of a matter voted on at a previous meeting, if the motion is brought under a general subject matter
designation. The Attorney General has advised that a member may move for reconsideration under a general
subject matter designation, but that any discussion or action on the motioti should be set over to a later meeting
for which specific notice of the subject matter of the motion is given. Bukowski Correspondence, May 5, 1986.

d. Notice of closed sessions.

The notice provision in Wis. Stat. § 19.84(2) requires that if the chief presiding officer or the officer’s
designee knows at the time he or she gives notice of a meeting that a closed session is contemplated, the notice
must contain the subject matter to be considered in closed session. Such notice “must contain enough information
for the public to discern whether the subject matter is authorized for closed session under § 19.85(1).” Buswell,
301 Wis. 2d 178, § 37 n.7. The Attorney General has advised that notice of closed sessions must contain the
specific nature of the business, as well as the exemption(s) under which the chief presiding officer believes a
closed session is authorized. 66 Op. Att’y Gen. 93, 98. Merely identifying and quoting from a statutory
exemption does not reasonably identify any particular subject that might be taken up thereunder and thus is not
adequate notice of a closed session. Weinschenk Correspondence, December 29, 2006; Anderson
Correspondence, February 13, 2007. In State ex rel. Schaeve v. Van Lare, 125 Wis. 2d 40, 47, 370 N.W.2d 271
(Ct. App. 1985), the Court held that a notice to convene in closed session under Wis, Stat. § 19.85(1)}(b) “‘to
conduct a hearing to consider the possible discipline of a public employee’” was sufficient.

3. Time of notice.

The provision in Wis. Stat. § 19.84(3) requires that every public notice of a meeting be given at least
twenty-four hours in advance of the meeting, unless “for good cause” such notice is “impossible or impractical.”
If “good cause” exists, the notice should be given as soon as possible and must be given at least two hours in
advance of the meeting. Wis. Stat. § 19.84(3).

No Wisconsin court decisions or Attorney General opinions discuss what constitutes “good cause” to
provide less than twenty-four-hour notice of a meeting. This provision, like all other provisions of the open
meetings law, must be construed in favor of providing the public with the fullest and most complete information
about governmental affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1)
and (4). If there is any doubt whether “good cause” exists, the governmental body should provide the full
twenty-four-hour notice.
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When calculating the twenty-four hour notice period, Wis. Stat. § 990.001(4)(a) requires that Sundays and
legal holidays shall be excluded. Posting notice of a Monday meeting on the preceding Sunday is, therefore,
inadequate, but posting such notice on the preceding Saturday would suffice, as long as the posting location is
open to the public on Saturdays. Caylor Correspondence, December 6, 2007.

Wisconsin Stat. § 19.84(4) provides that separate notice for each meeting of a governmental body must be
given at a date and time reasonably close to the meeting date. A single notice that lists all the meetings that a
governmental body plans to hold over a given week, month, or year does not comply with the notice requirements
of the open meetings law. See 63 Op. Att’y Gen. 509, 513. Similarly, a meeting notice that states that a quorum
of various town governmental bodies may participate at the same time in a multi-month, on-line discussion of
town issues fails to satisfy the “separate notice” requirement. Connors/Haag Correspondence, May 26, 2009,

University of Wisconsin departments and their subunits, as well as the Olympic ice training rink, are
exempt from the specific notice requirements in Wis. Stat. § 19.84(1)-(4). Those bodies are simply required to
provide notice “which is reasonably likely to apprise interested persons, and news media who have filed written
requests for such notice.” Wis. Stat. § 19.84(5). Also exempt from the specific notice requirements are certain
meetings of subunits of parent bodies held during or immediately before or after a meeting of the parent body.
See Wis. Stat, § 19.84(6).

4. Compliance with notice.

A governmental body, when conducting a meeting, is free to discuss any aspect of any subject identified
in the public notice of that meeting, as well as issues reasonably related to that subject, but may not address any
topics that are not reasonably related to the information in the notice. Buswell, 301 Wis. 2d 178, 9 34. There is
no requirement, however, that a governmental body must follow the agenda in the order listed on the
meeting notice, unless a particular agenda item has been noticed for a specific time. Stencil Correspondence,
March 6, 2008. Nor is a governmental body required to actually discuss every item contained in the public notice.
It is reasonable, in appropriate circumstances, for a body to cancel a previously planned discussion or postpone it
to a later date. Black Correspondence, April 22, 2009.

B. Open Session Requirements.
1. Accessibility.

In addition to requiring advance public notice of every meeting of a governmental body, the open
meetings law also requires that “all meetings of all state and local governmental bodies shall be publicly held in
places reasonably accessible to members of the public and shall be open to all citizens at all times.” Wis. Stat.
§ 19.81(2). Similarly, an “open session” is defined in Wis. Stat. § 19.82(3) as “a meeting which is held in a place
reasonably accessible to members of the public and open to all citizens at all times.” Every meeting of a
governmental body must initially be convened in “open session.” See Wis. Stat. §§ 19.83 and 19.85(1). All
business of any kind, formal or informal, must be initiated, discussed, and acted upon in “open session,” unless
one of the exemptions set forth in Wis, Stat. § 19.85(1) applies. Wis. Stat. § 19.83.

The requirement that meeting locations be reasonably accessible to the public and open to all citizens at
all times means that governmental bodies must hold their meetings in rooms that are reasonably calculated to be
large enough to accommodate all citizens who wish to attend the meetings. Badke, 173 Wis. 2d at 580-81.
Absolute access is not, however, required. Id. In Badke, for instance, the Wisconsin Supreme Court concluded
that a village board meeting that was held in a village hall capable of holding 55-75 people was reasonably
accessible, although three members of the public were turned away due to overcrowding, Id. at 561, 563, 581.
Whether a meeting place is reasonably accessible depends on the facts in each individual case. Any doubt as to
whether a meeting facility is large enough to satisfy the requirement should be resolved in favor of holding the
meeting in a larger facility.
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The policy of openness and accessibility favors governmental bodies holding their meetings in public
places, such as a municipal hall or school, rather than on private premises. See 67 Op. Att’y Gen. 125, 127
(1978). The law prohibits meetings on private premises that are not open and reasonably accessible to the public.
Wis. Stat. § 19.82(3). Generally speaking, places such as a private room in a restaurant or a dining room in a
private club are not considered “reasonably accessible.” A governmental body should meet on private premises
only in exceptional cases, where the governmental body has a specific reason for doing so which does not
compromise the public’s right to information about governmental affairs.

The policy of openness and accessibility also requires that governmental bodies hold their meetings at
locations near to the public they serve. Accordingly, the Attorney General has concluded that a school board
meeting held forty miles from the district which the school board served was not “reasonably accessible” within
the meaning of the open meetings law. Miller Correspondence, May 25, 1977. The Attorney General advises
that, in order to comply with the “reasonably accessible” requirement, governmental bodies should conduct all
their meetings at a location within the territory they serve, unless there are special circumstances that make it
impossible or impractical to do so. 1-29-91, October 17, 1991.

Occasionally, a governmental body may need to leave the place where the meeting began in order to
accomplish its business—e.g., inspection of a property or construction projects. The Attorney General’s Office
has advised that such off-site business may be conducted consistently with the requirements of the open meetings
law, as long as certain precautions are taken. First the public notice of the meeting must list all of the locations to
be visited in the order in which they will be visited. This makes it possible for a member of the public to follow
the governmental body to each location or to join the governmental body at any particular location. Second, each
location at which government business is to be conducted must itself be reasonably accessible to the public at all
times when such business is taking place. Third, care must be taken to ensure that government business is
discussed only during those times when the members of the body are convened at one of the particular locations
for which notice has been given. The members of the governmental body may travel together or separately, but if
half or more of them travel together, they may not discuss government business when their vehicle is in motion,
because a moving vehicle is not accessible to the public. Rappert Correspondence, April 8, 1993; Musolf
Correspondence, July 13, 2007.

2. Access for persons with disabilities.

The public accessibility requirements of the open meetings law have long been interpreted by the
Attorney General as meaning that every meeting subject to the law must be held in a location that is “reasonably
accessible to all citizens, including those with disabilities.” 69 Op. Att’y Gen. 251, 252 (1980). In selecting a
meeting facility that satisfies this requirement, a local governmental body has more leeway than does a state
governmental body. For a state body, the facility must have physical characteristics that permit persons with
functional limitations to enter, circulate, and leave the facility without assistance. See Wis. Stat. §§ 19.82(3)
and 101.13(1); 69 Op. Att’y Gen. 251, 252. In the case of a local governmental body, however, a meeting facility
must have physical characteristics that permit persons with functional limitations to enter, circulate, and leave the
facility with assistance. 69 Op. Att’y Gen. 251, 253. In order to optimally comply with the spirit of open
government, however, local bodies should also, whenever possible, meet in buildings and rooms that are
accessible without assistance.

The Americans With Disabilities Act and other federal laws governing the rights of persons with
disabilities may additionally require governmental bodies to meet accessibility and reasonable accommodation
requirements that exceed the requirements imposed by Wisconsin’s open meetings law. For more detailed
assistance regarding such matters, both government officials and members of the public are encouraged to consult
with their own attorneys or to contact the appropriate federal enforcement authorities.
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3. Tape recording and videotaping.

‘The open meetings law grants citizens the right to attend and observe meetings of governmental bodies
that are held in open session. The open meetings law also grants citizens the right to tape record or videotape
open session meetings, as long as doing so does not disrupt the meeting. The law explicitly states that a
governmental body must make a reasonable effort to accommodate anyone who wants to record, film, or
photograph an open session meeting, as long as the activity does not interfere with the meeting. Wis. Stat.
§ 19.90.

In contrast, the open meetings law does not require a governmental body to permit recording of an
authorized closed session. 66 Op. Att’y Gen. 318, 325 (1977), Maroney Correspondence, October 31, 2006. If a
governmental body wishes to record its own closed meetings, it should arrange for the security of the records to
prevent their improper disclosure. 66 Op. Att’y Gen. 318, 325.

4. Citizen participation.

In general, the open meetings law grants citizens the right to attend and observe open session meetings of
governmental bodies, but does not require a governmental body to allow members of the public to speak or actively
participate in the body’s meeting. Lundquist Correspondence, October 25, 2005. There are some other state
statutes that require governmental bodies to hold public hearings on specified matters. See for example, Wis. Stat.
§ 65.90(4) (requiring public hearing before adoption of a municipal budget) and Wis. Stat. § 66.46(4)(a)
(requiring public hearing before creation of a tax incremental finance district). Unless such a statute specifically
applies, however, a governmental body is free to determine for itself whether and to what extent it will allow
citizen participation at its meetings. Zwieg Correspondence, July 13, 2006, Chiaverotti Correspondence,
September 19, 2006.

Although it is not required, the open meetings law does permit a governmental body to set aside a portion
of an open meeting as a public comment period. Wis. Stat. §§ 19.83(2) and 19.84(2). Such a period must be
included on the meeting notice. During such a period, the body may receive information from the public and may
discuss any matter raised by the public. If a member of the public raises a subject that does not appear on the
meeting notice, however, it is advisable to limit the discussion of that subject and to defer any extensive deliberation
to a later meeting for which more specific notice can be given. In addition, the body may not take formal action on a
subject raised in the public comment period, unless that subject is also identified in the meeting notice.

5. Ballots, votes, and records, including meeting minutes.

No secret ballot may be used to determine any election or decision of a governmental body, except the
election of officers of a body. Wis. Stat. § 19.88(1). For example, a body cannot vote by secret ballot to fill a
vacancy on a city council. 65 Op. Att’y Gen. 131 (1976). If a member of a governmental body requests that the
vote of each member on a particular matter be recorded, a voice vote or a vote by a show of hands is not
permissible unless the vote is unanimous and the minutes reflect who is present for the vote. 1-95-89,
November 13, 1989. A governmental body may not use email ballots to decide matters, even if the result of the
vote is later ratified at a properly noticed meeting. 1-01-10, January 25, 2010.

The open meetings law requires a governmental body to create and preserve a record of all motions and
roll-call votes at its meetings. Wis. Stat. § 19.88(3). This requirement applies to both open and closed sessions.
De Moya Correspondence, June 17, 2009. Written minutes are the most common method used to comply with the
requirement, but they are not the only permissible method. It can also be satisfied if the motions and roli-call
votes are recorded and preserved in some other way, such as on a tape recording. 1-95-89, November 13, 1989.
As long as the body creates and preserves a record of all motions and roll-call votes, it is not required by the open
meetings law to take more formal or detailed minutes of other aspects of the meeting. Other statutes outside
the open meetings law, however, may prescribe particular minute-taking requirements for certain
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governmental bodies and officials that go beyond what is required by the open meetings law. 1-20-89, March 8,
1989. See, e.g., Wis. Stat. §§ 59.23(2)(a) (county clerk); 60.33(2)(a) (town clerk); 61.25(3) (village clerk),
62.09(11)(b) (city clerk); 62.13(5)(i) (police and fire commission); 66.1001(4)(b) (plan commission);
70.47(7)(bb) (board of review).

Although Wis. Stat. § 19.88(3) does not indicate how detailed the record of motions and votes should be,
the general legislative policy of the open meetings law is that “the public is entitled to the fullest and most
complete information regarding the affairs of government as is compatible with the conduct of governmental
business.” Wis. Stat. § 19.81(1). In light of that policy, it seems clear that a governmental body’s records should
provide the public with a reasonably intelligible description of the essential substantive elements of every motion
made, who initiated and seconded the motion, the outcome of any vote on the motion, and, if a roll-call vote, how
each member voted. De Moya Correspondence, June 17, 2009.

Nothing in the open meetings law prohibits a body from making decisions by general consent, without a
formal vote, but such informal procedures are typically only appropriate for routine procedural matters such as
approving the minutes of prior meetings or adjourning. In any event, regardless of whether a decision is made by
consensus or by some other method, Wis. Stat. § 19.88(3) still requires the body to create and preserve a meaningful
record of that decision. Huebscher Correspondence, May 23, 2008. “Consent agendas,” whereby a body discusses
individual items of business under separate agenda headings, but takes action on all discussed items by adopting a
single motion to approve all the items previously discussed, are likely insufficient to satisfy the recordkeeping
requirements of Wis. Stat. § 19.88(3). Perlick Correspondence, May 12, 2005.

Wisconsin Stat. § 19.88(3) also provides that meeting records created under that statute—whether for an
open or a closed session—must be open to public inspection to the extent prescribed in the state public records
law. Because the records law contains no general exemption for records created during a closed session, a
custodian must release such items unless the particular record at issue is subject to a specific statutory exemption
or the custodian concludes that the harm to the public from its release would outweigh the benefit to the public.
De Moya Correspondence, June 17, 2009. There is a strong presumption under the public records law that release
of records is in the public interest. As long as the reasons for convening in closed session continue to exist,
however, the custodian may be able to justify not disclosing any informatioh that requires confidentiality. But the
custodian still must separate information that can be made public from that which cannot and must disclose
the former, even if the latter can be withheld. In addition, once the underlying purpose for the closed
session ceases to exist, all records of the session must then be provided to any person requesting them.
See 67 Op. Att’y Gen. 117, 119 (1978).

IV. WHEN 1S IT PERMISSIBLE TO CONVENE IN CLOSED
SESSION?

Every meeting of a governmental body must initially be convened in open session. All business of any
kind, formal or informal, must be initiated, discussed, and acted upon in open session unless one of the
exemptions in Wis. Stat. § 19.85(1) applies. Wis. Stat. § 19.83.

A. Notice Of Closed Session.

The notice provision in Wis. Stat. § 19.84(2) requires that, if the chief presiding officer of a governmental
body is aware that a closed session is contemplated at the time he or she gives public notice of the meeting, the
notice must contain the subject matter of the closed session,*

*See section I11.A.2.d. of this Guide for information on how to comply with this requirement.
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If the chief presiding officer was not aware of a contemplated closed session at the time he or she gave
notice of the meeting, that does not foreclose a governmental body from going into closed session under
Wis. Stat. § 19.85(1) to discuss an item contained in the notice for the open session. 66 Op. Att’y Gen. 106, 108
(1977). In both cases, a governmental body must follow the procedure set forth in Wis. Stat. § 19.85(1) before
going into closed session.

B. Procedure For Convening In Closed Session.

Every meeting of a governmental body must initially be convened in open session. Wis. Stat. §§ 19.83
and 19.85(1). Before convening in closed session, the governmental body must follow the procedure set forth in
Wis. Stat. § 19.85(1) which requires that the governmental body pass a motion, by recorded majority vote, to
convene in closed session. If a motion is unanimous, there is no requirement to record the votes individually.
Schaeve, 125 Wis. 2d at 51. Before the governmental body votes on the motion, the chief presiding officer must
announce and record in open session the nature of the business to be discussed and the specific statutory
exemption which is claimed to authorize the closed session. 66 Op. Att’y Gen. 93, 97-98. Stating only the statute
section number of the applicable exemption is not sufficient because many exemptions contain more than one
reason for authorizing closure. For example, Wis. Stat. § 19.85(1)(c) allows governmental bodies to use closed
sessions to interview candidates for positions of employment, to consider promotions of particular employees, to
consider the compensation of particular employees, and to conduct employee evaluations—each of which is a
different reason that should be identified in the meeting notice and in the motion to convene into closed session.
Reynolds/Kreibich Correspondence, October 23, 2003. Similarly, merely identifying and quoting from a statutory
exemption does not adequately announce what particular part of the governmental body’s business is to be
considered under that exemption. Weinschenk Correspondence, December 29, 2006; Anderson Correspondence,
February 13, 2007. Enough specificity is needed in describing the subject matter of the contemplated closed
meeting to enable the members of the governmental body to intelligently vote on the motion to close the meeting.
Heule Correspondence, June 29, 1977; see also Buswell, 301 Wis. 2d 178, 9§ 37 n.7. If several exemptions are
relied on to authorize a closed discussion of several subjects, the motion should make it clear which exemptions
correspond to which subjects. Brisco Correspondence, December 13, 2005. The governmental body must limit
its discussion in closed session to the business specified in the announcement. Wis. Stat, § 19.85(1).

C. Authorized Closed Sessions.

Wisconsin Stat. § 19.85(1) contains thirteen exemptions to the open session requirement which permit,
but do not require, a governmental body to convene in closed session. Because the law is designed to provide the
public with the most complete information possible regarding the affairs of government, exemptions should be
strictly construed. State ex rel. Hodge v. Turtle Lake, 180 Wis. 2d 62, 71, 508 N.W.2d 603 (1993); Citizens for
Responsible Development, 300 Wis. 2d 649, 1 8. The policy of the open meetings law dictates that the
exemptions be invoked sparingly and only where necessary to protect the public interest. If there is any doubt as
to whether closure is permitted under a given exemption, the governmental body should hold the meeting in open
session. See 74 Op. Att’y Gen. 70, 73 (1985).

The following are some of the most frequently cited exemptions.
1. Judicial or quasi-judicial hearings.

Wisconsin Stat, § 19.85(1)(a) authorizes a closed session for “[d]eliberating concerning a case which was
the subject of any judicial or quasi-judicial trial or hearing before that governmental body.” In order for this
exemption to apply, there must be a “case” that is the subject of a quasi-judicial proceeding. Hodge, 180 Wis. 2d
at 72; cf. State ex rel. Cities S. O. Co. v. Bd. of Appeals, 21 Wis. 2d 516, 537, 124 N.W.2d 809 (1963) (allowing
zoning appeal boards to deliberate in closed session after hearing, decided before the Legislature added the “case”
requirement in 1977). The Wisconsin Supreme Court held that the term “case” contemplates a controversy
among parties that are adverse to one another; it does not include a mere request for a permit. Hodge,
180 Wis. 2d at 74. An example of a governmental body that considers “cases” and thus can convene in closed
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session under Wis. Stat. § 19.85(1)(a), where appropriate, is the Wisconsin Employment Relations Commission,
68 Op. Att’y Gen. 171 (1979). Bodies that consider zoning appeals, such as boards of zoning appeals and boards
of adjustment, may not convene in closed session. Wis. Stat. §§ 59.694(3) (towns); 60.65(5) (counties);
and 62.23(7)(e)3. (cities); White Correspondence, May 1, 2009. The meetings of town, village, and city boards of
review regarding appeals of property tax assessments must also be conducted in open session. Wis. Stat.
§ 70.47(2m).

2. Employment and licensing matters.

a. Consideration of dismissal, demotion, discipline, licensing, and tenure.

Two of the statutory exemptions to the open session requirement relate specifically to employment or
licensing of an individual. The first, Wis. Stat. § 19.85(1)(b), authorizes a closed session for:

Considering dismissal, demotion, licensing or discipline of any public employee or person
licensed by a board or commission or the investigation of charges against such person, or
considering the grant or denial of tenure for a university faculty member, and the taking of formal
action on any such matter . . ..

If a closed session for such a purpose will include an evidentiary hearing or final action, then the
governmental body must give the public employee or licensee actual notice of that closed hearing and/or closed
final action. Evidentiary hearings are characterized by the formal examination of charges and by taking
testimony and receiving evidence in support or defense of specific charges that may have been made.
66 Op. Att’y Gen. 211, 214 (1977). Such hearings may be required by statute, ordinance or rule, by collective
bargaining agreement, or by circumstances in which the employee or licensee is the subject of charges that might
damage the person’s good name, reputation, honor or integrity, or where the governmental body’s action might
impose substantial stigma or disability upon the person. Id.

Where actual notice is required, the notice must state that the person has a right to request that any such
evidentiary hearing or final action be conducted in open session. If the person makes such a request, the
governmental body may not conduct an evidentiary hearing or take final action in closed session. The body may,
however, convene in closed session under Wis. Stat. § 19.85(1)(b) for the purpose of deliberating about the
dismissal, demotion, licensing, discipline, or investigation of charges. Following such closed deliberations, the
body may reconvene in open session and take final action related to the person’s employment or license.
See State ex rel. Epping v. City of Neillsville, 218 Wis. 2d 516, 581 N.W.2d 548 (Ct. App. 1998);
Johnson Correspondence, February 27, 2009,

Nothing in Wis. Stat. § 19.85(1) permits a person who is not a member of the governmental body to
demand that the body meet in closed session. The Wisconsin Court of Appeals held that a governmental body
was not required to comply with a public employee’s request that the body convene in closed session to vote on
the employee’s dismissal. Schaeve, 125 Wis. 2d at 40.

b. Consideration of employment, promotion, compensation, and performance
evaluations.

The second exemption which relates to employment matters authorizes a closed session for
“[c]onsidering employment, promotion, compensation or performance evaluation data of any public employee
over which the governmental body has jurisdiction or exercises responsibility.” Wis. Stat. § 19.85(1)(c).

The Attorney General’s Office has interpreted this exemption to extend to public officers, such as a police

chief, whom the governmental body has jurisdiction to employ. Caturia Correspondence, September 20, 1982.
The Attorney General’s Office has also concluded that this exemption is sufficiently broad to authorize convening
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in closed session to interview and consider applicants for positions of employment. Caturia Correspondence,
September 20, 1982.

An elected official is not considered a “public employee over which the governmental body has
jurisdiction or exercises responsibility.” Wis. Stat. § 19.85(1)(c). Thus, Wis. Stat. § 19.85(1)(c) does not
authorize a county board to convene in closed session to consider appointments of county board members to a
county board committee. 76 Op. Att’y Gen. 276 (1987). Similarly, the exemption does not authorize a
school board to convene in closed session to select a person to fill a vacancy on the school board.
74 Op. Att’y Gen. 70, 72. The exemption does not authorize a county board or a board committee to convene in
closed session for the purposes of screening and interviewing applicants to fill a vacancy in the elected office of
county clerk. Haro Correspondence, June 13, 2003. Nor does the exemption authorize a city council or one of its
committees to consider a temporary appointment of a municipal judge. O’Connell Correspondence,
December 21, 2004.

The language of the exemption refers to a “public employee” rather than to positions of employment in
general. The apparent purpose of the exemption is to protect individual employees from having their actions and
abilities discussed in public and to protect governmental bodies “from potential lawsuits resulting from open
discussion of sensitive information.” Oshkosh Northwestern Co. v. Oshkosh Library Bd., 125 Wis. 2d 480, 486,
373 N.W.2d 459 (Ct. App. 1985). It is not the purpose of the exemption to protect a governmental body when it
discusses general policies that do not involve identifying specific employees. See 80 Op. Att’y Gen. 176, 177-78
(1992); see also Buswell, 301 Wis. 2d 178, 9§ 37 (noting that Wis. Stat. § 19.85(1)(c) “provides for closed sessions
for considering matters related to individual employees”). Thus, Wis. Stat. § 19.85(1)(c) authorizes a closed
session to discuss the qualifications of and salary to offer a specific applicant but does not authorize a closed
session to discuss the qualifications and salary range for the position in general. 80 Op. Att’y Gen. 176, 178-82.
The section authorizes closure to determine increases in compensation for specific employees,
67 Op. Att’y Gen. 117, 118.  Similarly, Wis. Stat. § 19.85(1)(c) authorizes closure to determine which
employees to lay off, or whether to non-renew an employee’s contract at the expiration of the contract term,
see 66 Op. Att’y Gen. 211, 213, but not to determine whether to reduce or increase staffing, in general.

3. Consideration of financial, medical, social, or personal information.

The exemption in Wis. Stat. § 19.85(1)(f) authorizes a closed session for:

Considering financial, medical, social or personal histories or disciplinary data of specific
persons, preliminary consideration of specific personnel problems or the investigation of charges
against specific persons except where par. (b) applies which, if discussed in public, would be
likely to have a substantial adverse effect upon the reputation of any person referred to in such
histories or data, or involved in such problems or investigations.

An example is where a state employee was alleged to have violated a state law. See Wis. State Journal v.
U.W. Platteville, 160 Wis. 2d 31, 38, 465 N.W.2d 266 (Ct. App. 1990). This exemption is not limited to
considerations involving public employees. For example, the Attorney General concluded that, in an exceptional
case, a school board could convene in closed session under the exemption to interview a candidate to fill a
vacancy on the school board if information is expected to damage a reputation, however, the vote should be in
open session. 74 Op. Att’y Gen. 70, 72.

At the same time, the Attorney General cautioned that the exemption in Wis. Stat. § 19.85(1)(f) is
extremely limited. It applies only where a member of a governmental body has actual knowledge of information
that will have a substantial adverse effect on the person mentioned or involved. Moreover, the exemption
authorizes closure only for the duration of the discussions about the information specified in Wis. Stat.
§ 19.85(1)(f). Thus, the exemption would not authorize a school board to actually appoint a new member to the
board in closed session. 74 Op. Att’y Gen. 70, 72.
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4. Conducting public business with competitive or bargaining implications.

A closed session is authorized for “[d]eliberating or negotiating the purchasing of public properties, the
investing of public funds, or conducting other specified public business, whenever competitive or bargaining
reasons require a closed session.” Wis. Stat. § 19.85(1)(e). This exemption is not limited to deliberating or
negotiating the purchase of public property or the investing of public funds. For example, the Attorney General
has determined that the exemption authorized a school board to convene in closed session to develop negotiating
strategies for collective bargaining. 66 Op. Att’y Gen. 93, 96. (The opinion advised that governmental bodies
that are not formed exclusively for collective bargaining comply with the open meetings law when meeting for the
purpose of developing negotiating strategy).

Governmental officials must keep in mind, however, that this exemption applies only when “competitive
or bargaining reasons require a closed session.” Wis. Stat. § 19.85(1)(e). The exemption is restrictive rather than
expansive. Citizens for Responsible Development, 300 Wis. 2d 649, 19 6-8. When a governmental body seeks to
convene in closed session under Wis. Stat. § 19.85(1)(e), the burden is on the body to show that competitive or
bargaining interests require closure. Jd., 9 10. An announcement of a contemplated closed session under Wis. Stat.
§ 19.85(1)(e) that provides only a conclusory assertion that the subject of the session will involve competitive or
bargaining issues is inadequate because it does not reflect how the proposed discussion would implicate the

competitive or bargaining interests of the body or the body’s basis for concluding that the subject falls within the
exemption. Wirth/Lamoreaux Correspondence, May 30, 2007.

The use of the word “require” in Wis. Stat. § 19.85(1)(e) limits that exemption to situations in which
competitive or bargaining reasons leave a governmental body with no option other than to close the meeting. Citizens
for Responsible Development, 300 Wis. 2d 649, § 14. On the facts as presented in Citizens for Responsible
Development, the Court thus found that a desire or request for confidentiality by a private developer engaged in
negotiations with a city was not sufficient to justify a closed session for competitive or bargaining reasons. Id.,
99 13-14. Nor did the fear that public statements might attract the attention of potential private competitors for the
developer justify closure under this exemption, because the Court found that such competition would be likely to
benefit, rather than harm, the city’s competitive or bargaining interests. Zd., § 14 n.6. Similarly, holding closed
meetings about ongoing negotiations between the city and private parties would not prevent those parties from
seeking a better deal elsewhere. The possibility of such competition, theréfore, also did not justify closure under
Wis. Stat. § 19.85(1)e). Citizens for Responsible Development, 300 Wis. 2d 649, 99 15-16. The exemption did,
however, allow the city to close those portions of its meetings that would reveal its negotiation strategy or the price it
planned to offer for a purchase of property, but it could not close other parts of the meetings. Id, § 19. The
competitive or bargaining interests to be protected by a closed session under Wis. Stat. § 19.85(1)(e) do not have to be
shared by every member of the body or by every municipality participating in an intergovernmental body.
State ex rel. Herro v. Village of McFarland, 2007 W1 App 172, 9 16-19, 303 Wis. 2d 749, 737 N.W.2d 55.

Consistent with the above emphasis on the word “require” in Wis. Stat. § 19.85(1)(e), the Attorney General
has advised that mere inconvenience, delay, embarrassment, frustration, or even speculation as to the probability
of success would be an insufficient basis to close a meeting. Gempeler Correspondence, February 12, 1979.
Competitive or bargaining reasons permit a closed session where the discussion will directly and substantially
affect negotiations with a third party, but not where the discussions might be one of several factors that indirectly
influence the outcome of those negotiations. Henderson Correspondence, March 24, 1992, The meetings of a
governmental body also may not be closed in a blanket manner merely because they may at times involve
competitive or bargaining issues, but rather may only be closed on those occasions when the particular meeting is
going to involve discussion which, if held in open session, would harm the competitive or bargaining interests at
issue. 1-04-09, September 28, 2009. Once a governmental body’s bargaining team has reached a tentative
agreement, the discussion whether the body should ratify the agreement should be conducted in open session.
81 Op. Att’y Gen. 139, 141 (1994).

5. Conferring with legal counsel with respect to litigation.

The exemption in Wis. Stat. § 19.85(1)(g) authorizes a closed session for “[c]onferring with legal counsel
for the governmental body who is rendering oral or written advice concerning strategy to be adopted by the body
with respect to litigation in which it is or is likely to become involved.”
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The presence of the governmental body’s legal counsel is not, in itself, sufficient reason to authorize
closure under this exemption. The exemption applies only if the legal counsel is rendering advice on strategy to
adopt for litigation in which the governmental body is or is likely to become involved.

There is no clear-cut standard for determining whether a governmental body is “likely” to become
involved in litigation. Members of a governmental body should rely on the body’s legal counsel for advice on
whether litigation is sufficiently “likely” to authorize a closed session under Wis. Stat. § 19.85(1)(g).

6. Remaining exemptions.

The remaining exemptions in Wis. Stat. § 19.85(1) authorize closure for:

I. Considering applications for probation or parole, or considering strategy for crime detection or
prevention. Wis. Stat. § 19.85(1)(d).

2. Specified deliberations by the state council on unemployment insurance and the state council on
worker’s compensation. Wis. Stat. § 19.85(1)(ee) and (eg).

3. Specified deliberations involving the location of a burial site. Wis. Stat. § 19.85(1)(em).

4. Consideration of requests for confidential written advice from an ethics board. Wis. Stat.
§ 19.85(1)(h).

5. Considering specified matters related to a business ceasing its operations or laying off employees.
Wis. Stat. § 19.85(1)(1).

6. Considering specified financial information relating to the support of a nonprofit corporation
operating an ice rink owned by the state. Wis. Stat. § 19.85(1)(j).’

D. Who May Attend A Closed Session.

A frequently asked question concerns who may attend the closed session meetings of a governmental
body. In general, the open meetings law gives wide discretion to a governmental body to admit into a closed
session anyone whose presence the body determines is necessary for the consideration of the matter that is the
subject of the meeting. Schuh Correspondence, December 15, 1988. If the governmental body is a subunit of a
parent body, the subunit must allow members of the parent body to attend its open session and closed session
meetings, unless the rules of the parent body or subunit provide otherwise. Wis. Stat. § 19.89. Where enough
non-members of a subunit attend the subunit’s meetings that a quorum of the parent body is present, a meeting of
the parent body occurs, and the notice requirements of Wis. Stat. § 19.84 apply. Badke, 173 Wis. 2d at 579.

E. Voting In An Authorized Closed Session.

The Wisconsin Supreme Court has held that Wis. Stat. § 14.90 (1959), a predecessor to the current open
meetings law, authorized a governmental body to vote in closed session on matters that were the legitimate
subject of deliberation in closed session. Cities S. O. Co., 21 Wis. 2d at 538. The Court reasoned that “voting is
an integral part of deliberating and merely formalizes the result reached in the deliberating process.” Id. at 539.

In Schaeve, 125 Wis. 2d at 53, the Court of Appeals commented on the propriety of voting in closed
session under the current open meetings law. The Court indicated that a governmental body must vote in open

*For more detailed information on these exemptions, consult the text of Wis. Stat. § 19.85(1), which appears in
Appendix A.
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session unless an exemption in Wis. Stat. § 19.85(1) expressly authorizes voting in closed session. Id. The
Court’s statement was not essential to its holding and it is unclear whether the Supreme Court would adopt a
similar interpretation of the current open meetings law.

Given this uncertainty, the Attorney General advises that a governmental body vote in open session,
unless the vote is clearly an integral part of deliberations authorized to be conducted in closed session under
Wis. Stat. § 19.85(1). Stated another way, a governmental body should vote in open session, unless doing so
would compromise the need for the closed session. Accord, Epping, 218 Wis. 2d at 524 n.4 (even if deliberations
were conducted in an unlawful closed session, a subsequent vote taken in open session could not be voided).

None of the exemptions in Wis. Stat. § 19.85(1) authorize a governmental body to consider in closed
session the ratification or final approval of a collective bargaining agreement negotiated by or for the body.
Wis. Stat. § 19.85(3); 81 Op. Att’y Gen. 139.

F. Reconvening In Open Session.

A governmental body may not commence a meeting, convene in closed session, and subsequently
reconvene in open session within twelve hours after completion of a closed session, unless public notice of the
subsequent open session is given “at the same time and in the same manner” as the public notice of the prior open
session. Wis. Stat. § 19.85(2). The notice need not specify the time the governmental body expects to reconvene
in open session if the body plans to reconvene immediately following the closed session. If the notice does
specify the time, the body must wait until that time to reconvene in open session. When a governmental body
reconvenes in open session following a closed session, the presiding officer has a duty to open the door of the
meeting room and inform any members of the public present that the session is open. Claybaugh
Correspondence, February 16, 2006.

V. WHO ENFORCES THE OPEN MEETINGS LAW AND WHAT
ARE ITS PENALTIES?

A. Enforcement.

Both the Attorney General and the district attorneys have authority to enforce the open meetings law.
Wis. Stat. § 19.97(1). In most cases, enforcement at the local level has the greatest chance of success due to the
need for intensive factual investigation, the district attorneys’ familiarity with the local rules of procedure, and the
need to assemble witnesses and material evidence. 65 Op. Att’y Gen. Preface, ii. Under certain circumstances,
the Attorney General may elect to prosecute complaints involving a matter of statewide concern.

A district attorney has authority to enforce the open meetings law only after an individual files a verified
open meetings law complaint with the district attorney. See Wis. Stat. § 19.97(1). Actions to enforce the open
meetings law need not be preceded by a notice of claim. State ex rel. Auchinleck v. Town of LaGrange,
200 Wis. 2d 585, 594-97, 547 N.W.2d 587 (1996). The verified complaint must be signed by the individual and
notarized and should include available information that will be helpful to investigators, such as: identifying the
governmental body and any members thereof alleged to have violated the law; describing the factual
circumstances of the alleged violations; identifying witnesses with relevant evidence; and identifying any relevant
documentary evidence.® The district attorney has broad discretion to determine whether a verified complaint
should be prosecuted. State v. Karpinski, 92 Wis. 2d 599, 607, 285 N.W.2d 729 (1979). An enforcement action
brought by a district attorney or by the Attomey General must be commenced within 6 years after the cause of
action accrues or be barred. See Wis. Stat. § 893.93(1)(a).

A model complaint appears in Appendix B.
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Proceedings to enforce the open meetings law are civil actions subject to the rules of civil procedure,
rather than criminal procedure, and govered by the ordinary civil standard of proof, rather than a heightened
standard of proof such as would apply in a criminal or quasi-criminal proceeding, Accordingly, enforcement of
the open meetings law does not involve such practices as arrest, posting bond, entering criminal-type pleas, or any
other aspects of criminal procedure. Rather, an open meetings law enforcement action is commenced like any
civil action by filing and serving a summons and complaint. In addition, the open meetings law cannot be
enforced by the issuance of a citation, in the way that other civil forfeitures are often enforced, because citation
procedures are inconsistent with the statutorily-mandated verified complaint procedure. Zwieg Correspondence,
March 10, 2005.

If the district attorney refuses to commence an open meetings law enforcement action or otherwise fails to
act within twenty days of receiving a complaint, the individual who filed the complaint has a right to bring an
action, in the name of the state, to enforce the open meetings law. Lawton, 278 Wis. 2d 388, § 15. Wis. Stat.
§ 19.97(4). See also Fabyan v. Achtenhagen, 2002 W1 App 214, 9 10-13, 257 Wis. 2d 310, 652 N.W.2d 649
(complaint under Wis. Stat. § 19.97 must be brought in the name of and on behalf of the state; i.e., the caption
must bear the title “State ex rel. . . ,” or the court lacks competency to proceed). Although an individual may not
bring a private enforcement action prior to the expiration of the district attorney’s twenty-day review period, the
district attorney may still commence an action even though more than twenty days have passed. It is not
uncommon for the review and investigation of open meetings complaints to take longer than twenty days.

Court proceedings brought by private relators to enforce the open meetings law must be commenced
within two years after the cause of action accrues, or the proceedings will be barred. Wis. Stat. § 893.93(2)(a);
State ex rel. Leung v. City of Lake Geneva, 2003 WI App 129, 6, 265 Wis. 2d 674, 666 N.W.2d 104. If a private
relator brings an enforcement action and prevails, the court is authorized to grant broad relief, including a
declaration that the law was violated, civil forfeitures where appropriate, and the award of the actual and
necessary costs of prosecution, including reasonable attorney fees. Wis. Stat. § 19.97(4). Attorney fees will be
awarded under this provision where such an award will provide an incentive to other private parties to similarly
vindicate the public’s rights to open government and will deter governmental bodies from skirting the open meetings
law. Buswell, 301 Wis. 2d 178, q 54,

B. Penalties.

Any member of a governmental body who “knowingly” attends a meeting held in violation of the open
meetings law, or otherwise violates the law, is subject to a forfeiture of between $25 and $300 for each violation.
Wis. Stat. § 19.96. Any forfeiture obtained in an action brought by the district attorney is awarded to the county.
Wis. Stat. § 19.97(1). Any forfeiture obtained in an action brought by the Attorney General or a private citizen is
awarded to the state. Wis. Stat. § 19.97(1), (2), and (4).

The Wisconsin Supreme Court has defined “knowingly” as not only positive knowledge of the illegality
of a meeting, but also awareness of the high probability of the meeting’s illegality or conscious avoidance of
awareness of the illegality. Swanson, 92 Wis. 2d at 319. The Court also held that knowledge is not required to
impose fotfeitures on an individual for violating the open meetings law by means other than attending a meeting
held in violation of the law. Examples of “other violations” are failing to give the required public notice of a
meeting or failing to follow the procedure for closing a session. Id. at 321.

A member of a governmental body who is charged with knowingly attending a meeting held in violation
of the law may raise one of two defenses: (1) that the member made or voted in favor of a motion to prevent the
violation or (2) that the member’s votes on all relevant motions prior to the violation were inconsistent with the
cause of the violation. Wis. Stat, § 19.96.

A member who is charged with a violation other than knowingly attending a meeting held in violation of

the law may be permitted to raise the additional statutory defense that the member did not act in his or her official
capacity. In addition, in Swanson, 92 Wis. 2d at 319, and Hodge, 180 Wis. 2d at 80, the Supreme Court intimated
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that a member of a governmental body can avoid liability if he or she can factually prove that he or she relied, in
good faith and in an open and unconcealed manner, on the advice of counsel whose statutory duties include the
rendering of legal opinions as to the actions of the body. See State v. Tereschko, 2001 WI App 146, {f 9-10,
246 Wis. 2d 671, 630 N.W.2d 277 (unpublished opinion declining to find a knowing violation where school
board members relied on the advice of counsel in going into closed session); State v. Davis, 63 Wis. 2d 75, 82,
216 NNw.2d 31 (1974) (interpreting Wis. Stat. § 946.13(1) (private interest in public contract)).
Cf. Journal/Sentinel v. Shorewood School Bd., 186 Wis. 2d 443, 452-55, 521 N.W.2d 165 (Ct. App. 1994) (school
board may not avoid duty to provide public records by delegating the creation and custody of the record to its
attorneys).

A governmental body may not reimburse a member for a forfeiture incurred as a result of a violation of
the law, unless the enforcement action involved a real issue as to the constitutionality of the open meetings law.
66 Op. Att’y Gen. 226 (1977). Although it is not required to do so, a governmental body may reimburse a
member for his or her reasonable attorney fees in defending against an enforcement action and for any plaintiff’s
attorney fees that the member is ordered to pay. The city attorney may represent city officials in open meetings
law enforcement actions. 77 Op. Att’y Gen. 177, 180 (1988).

In addition to the forfeiture penalty, Wis. Stat. § 19.97(3) provides that a court may void any action taken
at a meeting held in violation of the open meetings law if the court finds that the interest in enforcing the law
outweighs any interest in maintaining the validity of the action. Thus, in Hodge, 180 Wis. 2d at 75-76, the Court
voided the town board’s denial of a permit, taken after an unauthorized closed session deliberation about whether
to grant or deny the permit. Cf. Epping, 218 Wis. 2d at 524 n.4 (arguably unlawful closed session deliberation
does not provide basis for voiding subsequent open session vote), State ex rel. Ward v. Town of Nashville,
2001 WI App 224, g 30, 247 Wis. 2d 988, 635 N.W.2d 26 (unpublished opinion declining to void an agreement
made in open session, where the agreement was the product of three years of unlawfully closed meetings).
A court may award any other appropriate legal or equitable relief, including declaratory and injunctive relief.
Wis. Stat. § 19.97(2).

In enforcement actions seeking forfeitures, the provisions of the open meetings law must be narrowly
construed due to the penal nature of forfeiture. In all other actions, the provisions of the law must be liberally
construed to ensure the public’s right to “the fullest and most complete information regarding the affairs of
government as is compatible with the conduct of governmental business.” Wis. Stat. § 19.81(1) and (4). Thus, it
is advisable to prosecute forfeiture actions separately from actions seeking other types of relief under the open
meetings law.
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C. Interpretation by Attorney General.

In addition to the methods of enforcement discussed above, the Attorney General also has express
statutory authority to respond to requests for advice from any person as to the applicability of the open meetings
and public records laws. Wis. Stat. §§ 19.39 and 19.98. This differs from other areas of law, in which the
Attorney General is only authorized to give legal opinions or advice to specified governmental officials and
agencies. Because the Legislature has expressly authorized the Attorney General to interpret the open meetings
law, the Supreme Court has acknowledged that the Attorney General’s opinions in this area should be given
substantial weight. BDADC, 312 Wis. 2d 84, 99 37, 44-45.

Citizens with questions about matters outside the scope of the open meetings and public records laws,
should seek assistance from a private attorney. Citizens and public officials with questions about the open
meetings law or the public records law are advised to first consult the applicable statutes, the corresponding
discussions in this Compliance Guide and in the Department of Justice’s Public Records Law Compliance
Outline, court decisions, and prior Attorney General opinions and to confer with their own private or
governmental attorneys. In the rare instances where a question cannot be resolved in this manner, a written
request for advice may be made to the Wisconsin Department of Justice. In submitting such requests, it should be
remembered that the Department of Justice cannot conduct factual investigations, resolve disputed issues of fact,
or make definitive determinations on fact-specific issues. Any response will thus be based solely on the
information provided.
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19.69 GENERAL DUTIES OF PUBLIC OFFICIALS

(4) NonapPPLICABILITY. This section does not apply to any
matching program established between the secretary of trans-
portation and the commissioner of the federal social security
administration pursuant to an agreement specified under s. 85.61
).

History: 1991 a. 39, 269; 1995 a. 27; 2003 a. 265.

19.71 Sale of names or addresses. An authority may not
sell or rent a record containing an individual’s name or address of
residence, unless specifically authorized by state law. The collec-
tion of fees under s. 19.35 (3) is not a sale or rental under this sec-
tion.

History: 1991 a. 39,

19.77 Summary of case law and attorney general opin-
ions. Annually, the attorney general shall summarize case law
and attorney general opinions relating to due process and other
legal issues involving the collection, maintenance, use, provision
of access to, sharing or archiving of personally identifiable infor-
mation by authorities. The attorney general shall provide the sum-
mary, at no charge, to interested persons.
History: 1991 a. 39

19.80 Penalties. (2) EMPLOYEE DISCIPLINE. Any person
employed by an authority who violates this subchapter may be
discharged or suspended without pay.

(3) PENALTIES. (a) Any person who willfully collects, dis-
closes or maintains personally identifiable information in viola-
tion of federal or state law may be required to forfeit not more than
$500 for each violation,

(b) Any person who willfully requests or obtains personally
identifiable information from an authority under false pretenses
may be required to forfeit not more than $500 for each violation.

History: 1991 a, 39, 269.

SUBCHAPTER V
OPEN MEETINGS OF GOVERNMENTAL BODIES

19.81 Declaration of policy. (1) In recognition of the fact
that a representative government of the American type is depen-
dent upon an informed electorate, it is declared to be the policy of
this state that the public is entitled to the fullest and most complete
information regarding the affairs of govemment as is compatible
with the conduct of governmental business.

(2) To implement and ensure the public policy herein
expressed, all meetings of all state and local governmental bodies
shall be publicly held in places reasonably accessible to members
of the public and shall be open to all citizens at all times unless
otherwise expressly provided by law.

(3) In conformance with article IV, section 10, of the constitu-
tion, which states that the doors of each house shall remain open,
except when the public welfare requires secrecy, it is declared to
be the intent of the legislature to comply to the fullest extent with
this subchapter.

(4) This subchapter shall be liberally construed to achieve the
purposes set forth in this section, and the rule that penal statutes
must be strictly construed shall be limited to the enforcement of
forfeitures and shall not otherwise apply to actions brought under
this subchapter or to interpretations thereof.

History: 1975 c. 426; 1983 a. 192,

NOTE: The following annotations relate to s. 66.77, repealed by Chapter 426,
laws of 1975.

Subsequent to the preseatation of evidence by the taxpayer, a board of roview's
consideration of testimony by the village assessor at an executive session was con-
trary to the open meeting r:iw, Although it wits permissible for the board to convene
a closed session for the purpose of deliberating after a quasi—judicial hearing, the pro-
ceedings did not constitute mete deliberations but were a continuation of the quasi—
judici:z?h:nﬁn without the presence of or notice to the objecting taxpayer. Dolphin
v. Butler Board of Review, 70 Wis. 2d 403, 234 N.W.2d 277 (1975),

The open meeting law is not applicable to the judicial commission, State ex rel,
Lynch v. Dancey, 71 Wis. 2d 287, 238 N.W.2d 81 (1976).

Updated 07—08 Wis. Stats. Database
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A regular open mesting, held subsequent to a closed meeting on another subject,
does not constitute a reconvened open meeting when there was no prior open mecting
on that day. 58 Atty. Gen. 41.

Consideration of a resolution is a formal action of an administrative or minor gov-
eming body and when taken in proper closed session, the resolution and result of the
vote must be made available for public inspection, pursuant to 19.21, absent a specific
showing that the public interest would be adversely affected. 60 Atty. Gen. 9.

Joint apprenticeship committees, appointed pursuant to Wis. Adm. Code provi-
sions, are governmental bodies and subject to the requirements of the open meeting
law. 63 Atty. Gen. 363.

Voting procedures employed by worker's compensation and unemployment advi-
sory councils that wilized sdjournment of public meeting for purposes of having
members representing employers and 1 representing employees or workers
toy separately meet in closed covcuses and 1o vote as 2 block on reconvening was con-
trary to the open records law. 63 Atty, Gen, 414,

A governmental body can call closed sessions for proper purposes without giving
notice to members of the news media who have filed written requests. 63 Atty. Gen.
470. .

The meaning of “communication” is discussed with reference to giving the public
and news media members adequate notice. 63 Atty. Gen, 509.

The posting in the governor’s office of agenda of future investment board meetings
is not sufficient communication lo the public or the news media who have filed a writ-
ten request for notice. 63 Atty. Gen. 549.

A county board may not utilize an unidentified pagier ballot in voting to appoint a
county highway commissioner, but may voie by ayes and nays or show of hands at
an open session if some member does not require the vote to be taken in such manner
that the vote of each member miy be ascertnined and revorded. 63 Atty. Gen, 569,

NOTE: The following annotations refer to ss. 19.81 to 19.98.

When the city of Milwaukee and a private non-profit festival organization incor-
porated the open meetings law into a contract, the contract allowed public enforce-
menl of the contraclual provisions concerning open meelings. Journal/Sentinel, Inc.
v. Pleva, 155 Wis. 2d 704, 456 N.W.2d 359 (1990),

Sub. {2) requires that a meeting be held in a facility that gives reasonable public
aceess, not fotal access. No person may be systematically excluded or arbitrarily
refused admillance, Siate ex rel. Badke v. Greendale Village Bd. 173 Wis, 2d 553,
494 N.W.2d 408 (1993),

This subchapter is discussed. 65 Atty. Gen. preface.

Public notice requirements for meetings of a city district school board under this
subchapter and s. 120.48, 1983 stats., are discussed. 66 Atty. Gen. 93.

A volunteer fire department organized as a nonprofit corporation under s. 213.05
is not subject to the open meeting law. 66 Atty. Gen, 113,

Anyone has the righ to fape—record an open meeting of a governmental body pro-
vided the meeting is not thereby physically disrupted.” 66 Atty. Gen. 318,

The open meeting law does not apply to a coroner’s inquest. 67 Atty. Gen. 250.

The open meeting law does not apply if the common council hears a grievance
under a collective bargaining agreement. 67 Atty. Gen. 276,

The application of the open meeting law to the duties of WERC is discussed, 68
Atty. Gen. 171.

A senate committee meeting was probably held in violation of the open mestings
law although thete was never amy intention prior to the gathering to attempt to debate
any matter of policy, to reach agreement on differences, to make any d 1S B0 any
bill or part thereof, to tnke any votes, or to resolve substantive differences. Quorum
gatherings should be presumed 1o be in violation of the law, due to a quorum'’s ability
to thereafter call, compose and control by vote a formal meeting of a governmental
body, 71 Atty, Gen, 63,

MNonstock corporations created by statute us bodies politic elearly fall within the
term “governmental body” as defined in the open meetings law and are subject to the
provisions of the open meetings law. Nanstock corporations that were not created by
the legislature or by rule, but ware created by private citizons are not bodies politic
and not governmental bodies, 73 Atty, Gen, 53,

A “quasi-governmental corporation” in sub. (1) includes private corporations that
closely resemble governmental corporations in function, effect, or status. 80 Atty.
Gen. 129,

Understanding Wis¢onsin's open imeeting law. Harvey, WBB September 1980.

Getting the Best of Both Worlds: Open Government and Economic Development,
Westerberg., Wis, Law. Feb. 2009,

19.82 Definitions. As used in this subchapter:

(1) “Governmental body” means a state or local agency,
board, commission, committee, council, department or public
body corporate and politic created by constitution, statute, ordi-
nance, rule or order; a governmental or quasi—governmental cor-
poration except for the Bradley center sports and entertainment
corporation; a local exposition district under subch. II of ch. 229;
a long—term care district under s. 46.2895; or a formally consti-
tuted subunit of any of the foregoing, but excludes any such body
or committee or subunit of such body which is formed for or meet-
ing for the purpose of collective bargaining under subch. I, IV, V,
or VIof ch. 111.

(2) “Meeting” means the convening of members of a govern-
mental body for the purpose of exercising the responsibilities,
authority, power or duties delegated to or vested in the body. If
one—half or more of the members of a governmental body are pres-
ent, the meeting is rebuttably presumed to be for the purpose of
exercising the responsibilities, authority, power or duties dele-
gated to or vested in the body. The term does not include any

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
under s. 35.18 (2), stats. Statutory changes effective prior to 1-2-10 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-2-10 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-

gis.state.wi.us/rsb/stats.htm!
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social or chance gathering or conference which is not intended to
avoid this subchapter, any gathering of the members of a town
board for the purpose specified in s. 60.50 (6), any gathering of the
commissioners of a town sanitary district for the purpose specified
in's. 60.77 (5) (k), or any gathering of the members of a drainage
board created under s. 88.16, 1991 stats., or under s. 88.17, for a
purpose specified in s. 88.065 (5) (a).

(3) “Open session” means a meeting which is held in a place
reasonably accessible to members of the public and open to all cit-
izens at all times. In the case of a state governmental body, it
means a meeting which is held in a building and room thereof
which enables access by persons with functional limitations, as
defined in s, 101.13 (1).

History: 1975 c. 426; 1977 c. 364, 447; 1985 a. 26, 29, 332; 1987 a. 305; 1993
a. 215, 263, 456, 491; 1995 a. 27, 185; 1997 a. 79; 1999 a. 9; 2007 a. 20, 96; 2009
a.28.

A “meeting” under sub, (2) was found although the governmental body was not
empowered to exercise the final powers of its parent body. State v. Swanson, 92 Wis.
2d 310, 284 N.W.2d 655 (1979).

A “meeting” under sub. (2) was found when members met with 8 purpose (o engage
in government business and the number of members present was sulficient Lo deter-
mine the parent body's course of action regarding the proposal discussed. State ex rel.
Newspapers v; Showers, 135 Wis. 2d 77, 398 N.W.2d |54 (1987).

The open meetings law s not meant 1o apply to single OVET | bod-
ies, Sub.(2) speaks of a mecting of the members, plural, implying there must be at
least two members of a governmental body. Plourde v. Berends, 2006 WI App 147,
294 Wis. 2d 746, 720 N.W.2d 130, 05-2106,

A corporation is. quasi—governmental if, based on the totality of circumstances, it
resemblies o governimental corporation in function, effoct, or status, requiring a case—
by—case analysis. Here, a primary consideration was that the body was funded exclu-
sively by public tax dollars or interest thereon. Additionally, its office was located
in the municipal building, it was listed on the city Web site, the city provided it with
clerical support and affice supplies, all its assets revert 1o the city i1 it ceases fo exist,
its bools are open for city inspection, the mayor and another city official are directors,
and it had no clients other than the city. State v, Beaver Dam Area Development Cor-
poration, 2008 WI 90, 312 Wis. 2d 84, 752 N.W.2d 295, 06—-0662.

A municipal public utility commission managing a city owned public electric util-
ity is a governmental body under sub. (1). 65 Atty, Gen. 243.

A “private conference” under s. 118.22 (3), on nonrenewal of a teacher’s contract
is a “meeting” within s. 19.82 (2). 66 Atty. Gen. 211.

A private home may qualify as a meeting place under sub. (3). 67 Atty. Gen. 125.

A telephone conference call involving members of governmental body is a “meet-
ing” that must be reasonably accessible to the public and public notice must be given.
69 Atty. Gen. 143,

19.83 Meetings of governmental bodies. (1) Every
meeting of a governmental body shall be preceded by public
notice as provided in s. 19.84, and shall be held in open session.
At any meeting of a governmental body, all discussion shall be
held and all action of any kind, formal or informal, shall be initi-
ated, deliberated upon and acted upon only in open session except
as provided in s. 19.85.

(2) During a period of public comment under s. 19.84 (2), a
governmental body may discuss any matter raised by the public.

History: 1975 c. 426; 1997 a. 123.

When a quorum of a governmental body attends the meeting of anather govern-
mental bidy when any one of the members is not also a member of the second body,
the gatliering is a “meeting,” unless the gathering is social or by chance. State-ex rel.
Badke v. Greendale Village Board, 173 Wis. 2d 553, 494 N.W.2d 408 (1993).

19.84 Public notice. (1) Public notice of all meetings of a
governmental body shall be given in the following manner:

(a) Asrequired by any other statutes; and |

(b) By communication from the chief presiding officer of a
governmental body or such person’s designee to the public, to
those news media who have filed a written request for such notice,
and to the official newspaper designated under ss. 985.04, 985.05
and 985.06 or, if none exists, to a news medium likely to give
notice in the area.

(2) Every public notice of a meeting of a governmental body
shall set forth the time, date, place and subject matter of the meet-
ing, including that intended for consideration at any contemplated
closed session, in such form as is reasonably likely to apprise
members of the public and the news media thereof. The publig
notice of a meeting of a governmental body may provide for a
period of public comment, during which the body may receive
information from members of the public.
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(3) Public notice of every meeting of a governmental body
shall be given at least 24 hours prior to the commencement of such
meeting unless for good cause such notice is impossible or
impractical, in which case shorter notice may be given, but in no
case may the notice be provided less than 2 hours in advance of
the meeting.

(4) Separate public notice shall be given for each meeting of
a governmental body at a time and date reasonably proximate to
the time and date of the meeting.

(5) Departments and their subunits in any University of Wis-
consin System institution or campus are exempt from the require-
ments of subs. (1) to (4) but shall provide meeting notice which
is reasonably likely to apprise interested persons, and news media
who have filed written requests for such notice.

(6) Notwithstanding the requirements of s. 19.83 and the
requirements of this section, a governmental body which is a for-
mally constituted subunit of a parent governmental body may con-
duct a meeting without public notice as required by this section
during a lawful meeting of the parent governmental body, during
a recess in such meeting or immediately after such meeting for the
purpose of discussing or acting upon a matter which was the sub-
ject of that meeting of the parent governmental body. The presid-
ing officer of the parent governmental body shall publicly
announce the time, place and subject matter of the meeting of the
subunit in advance at the meeting of the parent body.

History: 1975 c. 426; 1987 a. 305; 1993 a. 215; 1997 a. 123; 2007 a. 20.

There is no requirement in this section that the notice provided be exactly correct
in every detail. State ex rel. Olson v. City of Baraboo Joint Review Board, 2002 W1
App 64, 252 Wis. 2d 628, 643 N.W.2d 796, 01—0201.

Sub. (2) does not expressly require that the notice indicate whether a meeting will
be purely deliberative or if action will be taken. The notice must alert the public of
the importance of the meeting. Although a failure to cxpressly state whether action
will be laken could be a violation, the injportance of knowing whether a vote would
be taken is diminished when no input from the audience is allowed or required. State
ex rel. Olson v. City of Baraboo Joint Review Board, 2002 WI App 64, 252 Wis. 2d
628, 643 N.-W.2d 796, 01-0201,

Sub. (2) sets forth a reasonableness standard for determining whether notice of a
meeting is sufficient that sirlkes the proper balance between the public’s right to infor-
mation and the government's need to efficiently conduct its business. The standard
requires taking into account the circurnstances of the case, which includes analyzing
such factors as the burden of providing more detailed notice, whether the subject is
of particular public interest, and whether it involves non—routine action that the pub-
lic would be unlikely to antlcipate. Buswell v. Tomah Area School District, 2007 WI
71,301 Wis. 2d 178, 732 N.W.2d 804, 05-2998.

Under sub. (1) (b), a written request for notice of meetings of a governmental body
should be filed with the chief presiding officer or designee and a separate written
request should be filed with each specific governmental body. 65 Atty. Gen. 166.

The method of giving notice pursuant to sub. (1) is discussed. 65 Ally. Gen. 250.

The specificity of notice required by a governmental body is discussed. 66 Atty.
Gen. 143, 195.

The requirements of nolice given to newspapers under this section is discussed.
66 Atty. Gen. 230.

A town board, but not an annual town meeting, is a “governmental body” within
the meaning of the open meetings law. 66 Atty. Gen. 237.

News media who have filed written requests for notices of public meetings cannot
be charged fees by governmental bodies for communication of the notices, 77 Atty.
Gen. 312.

A newspaper is not obligated to print a notice received under sub. (1) (b), nor is
governmental body obligated to pay for publication. Martin v. Wray, 473 F. Supp.
1131 (1979).

19.85 Exemptions. (1) Any meeting of a governmental
body, upon motion duly made and carried, may be convened in
closed session under one or more of the exemptions provided in
this section. The motion shall be carried by a majority vote in such
manner that the vote of each member is ascertained and recorded
in the minutes. No motion to convene in closed session may be
adopted unless the chief presiding officer announces to those pres-
ent at the meeting at which such motion is made, the nature of the
business to be considered at such closed session, and the specific
exemption or exemptions under this subsection by which such
closed session is claimed to be authorized. Such announcement
shall become part of the record of the meeting. No business may
be taken up at any closed session except that which relates to mat-
ters contained in the chief presiding officer’s announcement of the
closed session. A closed session may be held for any of the fol-
lowing purposes:
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(a) Deliberating concerning a case which was the subject of
any judicial or quasi—judicial trial or hearing before that govern-
mental body.

(b) Considering dismissal, demotion, licensing or discipline of
any public employee or person licensed by a board or commission
or the investigation of charges against such person, or considering
the grant or denial of tenure for a university faculty member, and
the taking of formal action on any such matter; provided that the
faculty member or other public employee or person licensed is
given actual notice of any evidentiary hearing which may be held
prior to final action being taken and of any meeting at which final
action may be taken. The notice shall contain a statement that the
person has the right to demand that the evidentiary hearing or
meeting be held in open session. This paragraph and par. (f) do
not apply to any such evidentiary hearing or meeting where the
employee or person licensed requests that an open session be held.

(c) Considering employment, promotion, compensation or
performance evaluation data of any public employee over which
the governmental body has jurisdiction or exercises responsibil-
ity.

(d) Except as provided in s. 304.06 (1) (eg) and by rule promul-
gated under s. 304.06 (1) (em), considering specific applications
of probation, extended supervision or parole, or considering strat-
egy for crime detection or prevention.

(e) Deliberating or negotiating the purchasing of public prop-
erties, the investing of public funds, or conducting other specified
public business, whenever competitive or bargaining reasons
require a closed session.

(ee) Deliberating by the council on unemployment insurance
in a meeting at which all employer members of the council or all
employee members of the council are excluded.

(eg) Deliberating by the council on worker’s compensation in
a meeting at which all employer members of the council or all
employee members of the council are excluded.

(em) Deliberating under s. 157.70 if the location of a burial
site, as defined in s. 157.70 (1) (b), is a subject of the deliberation
and if discussing the location in public would be likely to result in
disturbance of the burial site.

(f) Considering financial, medical, social or personal histories
or disciplinary data of specific persons, preliminary consideration
of specific personnel problems or the investigation of charges
against specific persons except where par. (b) applies which, if
discussed in public, would be likely to have a substantial adverse
effect upon the reputation of any person referred to in such histo-
ries or data, or involved in such problems or investigations.

(g) Conferring with legal counsel for the governmental body
who is rendering oral or written advice concerning strategy to be
adopted by the body with respect to litigation in which it is or is
likely to become involved.

(h) Consideration of requests for confidential written advice
from the government accountability board under s. 5.05 (6a), or
from any county or municipal ethics board under s. 19.59 (5).

(i) Considering any and all matters related to acts by busi-
nesses under s. 560.15 which, if discussed in public, could
adversely affect the business, its employees or former employees.

(2) No governmental body may commence a meeting, subse-
quently convene in closed session and thereafter reconvene again
in open session within 12 hours after completion of the closed ses-
sion, unless public notice of such subsequent open session was
given at the same time and in the same manner as the public notice
of the meeting convened prior to the closed session.

(3) Nothing in this subchapter shall be construed to authorize
a governmental body to consider at a meeting in closed session the
final ratification or approval of a collective bargaining agreement
under subch. I, IV, V, or VI of ch. 111 which has been negotiated
by such body or on its behalf,

History: 1975 c. 426; 1977 c. 260; 1983 a, 84; 1985 a. 316; 1987 a, 38, 305; 1989
a, 64; 1991 a. 39; 1993 a. 97, 215; 1995 a, 27; 1997 a. 39, 237, 283; 1999 a, 32; 2007
a. 1, 20; 2009 a. 28.

Updated 07-08 Wis. Stats. Database
Not certified under s. 35.18 (2), stats.

26

Although a meeting was properly closed, in order to refuse inspection of records
af the meeting, the custodian was required by 5. 19.35 {1) (a) to state specific and suf-
ficient public palicy reasons why the public intercst in nondisclosure outweighed the
public’s right of inspection. Oshkosh Nerthwestern Co. v. Oshkosh Library Board,
125 Wis, 2d 480, 373 N.W.2d 459 (Ct, App. 1985),

The balance between protection of reputation under sub. (1) (f) and the public inter-
st in openness is discussed. Wis, State Journal v. UW-Platteville, 160 Wis. 2d 31,
465 N.W.2d 266 (CL App. 1990). See also Pangman v. Stigler, 161 Wis, 2d 828, 468
NW.2d 784 (Ct. App. 1991),

A “case” under sub. (1) (a) contemplates an adversarial proceeding. It does not
connote the mere application for and granting of a permit, Hodge v. Turtle Lake, 180
Wis. 2d 62, 508 N.W.2d 603 (1993).

A closed session to discuss an employec's dismissal was properly held under sub
{1) (b} and did not require notice to tf\c employee under sub. (1) {¢) when no eviden-
tiary hearing or final action took place in the closed session, State ex rel. Epping v,
City of Netllsville, 218 Wis. 2d 516, 581 N.W.2d 548 (C1. App. 1998), 97-0403,

The exception under sub. (1) () must be strictly construed. A private entity’s
desire for confidentiality does not penmit a closed meeting, A governing body's befief
that secrel meetings will produce cost savings does not justify closing the door 1o puhb-
lic scrutiny, Providing contingencies allowing for future public input was insutfi-
cient. Because legitimate concerns were present for portions of some of the mectings
does not mean the entirety of the meetings fell within the narrow exception under sub.
(1) (e}, Citizens for Responsible Development v. City of Milton, 2007 WI App 114,
300 Wis. 2d 649, 731 N.W.2d 640, D6-0427,

Seetion 19.35 (1) (&) does not mandate that, when a meeting is closed under this
seetion, all records greated for or presented at the ing are pt from disclo-
sure. The court must still apply the balancing test articulated in Lincmever, 2002 W1
84, 254 Wis. 2d 306, Zellnet v. Cedarburg School District, 2007 W1 53, 300 Wis, 2d
200, 731 N.W.2d 240, 06-1143,

Mathing in sub. (1) (e) suggests that a renson for going into closed session must be
shared by each municipality partivipating in an intergovernmental body, Tt is not
neonsistent with the open meetings law for a body to move into closed session under
sub. (1) () when the bargaining position to b protected is not shared by every mem-
ber of the body. Onee a vate passes to o into closed session, the reason for requesting
the vote becomes the reason of the entire body, Herro v, Village of MeFarland, 2007
WL App 172, 303 Wis, 2d 749, 737 N, W.2d 55, 06-1929,

In allowing govemmental bodies to conduct closed sessions in limited circum-
stances, this section does not create a blanket privilege shielding ¢losed session con-
temts from discovery, There is no implicit or explicit confidentiality mandate, A
closed meeting is nol synonymous with a mecting that, by definition, entails 4 privi-
lege exempting its contents from discovery. Sands v. The Whitnall School District,
2008 W1 89, 312 Wis. 2d 1, 754 N.W.2d 439, 05-1026,

Boards of review cannot rely on the exemptions in sub. (1) to close any meeting
in view of the explicit requirements in s, 70.47 (2m). 65 Atty. Gen. 162,

A university subunit may discuss promotions not relating to tenure, merit
increases, and property purchase recommendations in closed session. 66 Atty. Gen.
60,

Neither sub. (1) (¢) nor (f) authorizes a school board to make actual appointments
of a new member in closed session. 74 Atty. Gen. 70.

A county board chairperson and committee are not autherized by sub, (1) (c) to
meet in ¢losed session to disouss appaintments (o county board committees. In appro-
priate circumstances, sub. (1) (f) would suthorize closed sessions, 76 Atty. Gen. 276.

Sub. (1) (¢} does not permit closed sessions to consider employment, compensa-
tion, promotion, or performance evaluation policies to be applied to a position of
employment in general. 80 Atty. Gen. 176.

A governmental body may convene in closed session to formulate collective bar-
gaining strategy, but sub, (3) requires that deliberations leading to ratification of a ten-
tative agreement with a bargaining unit, as well as the ratification vote, must be held
in open session. 81 Atty. Gen, 139,

"Evidentinry hearing” os used in 5. 19.85 (1) (b), means a formal examination of
accusations by receiving teslimony ot other forms of evidence that may be relevant
10 the dismissal, demotion, licensing, or discipline of any public emplayee or person
covered by that section, A couneil thit considered 8 mayor's aceusations against an
employee in closed session without giving the employee prior notlee violated the
requirement of actunl notice to the employee. Campana v. City of Greenficld, 38 F.
Supp: 2d 1043 (1999),

Closed Session, Open Book: Sifting the Sands Case. Bach. Wis. Law. Oct. 2009,

19.851 Closed sessions by government accountabil-
ity board. The government accountability board shall hold each
meeting of the board for the purpose of deliberating concerning
an investigation of any violation of the law under the jurisdiction
of the ethics and accountability division of the board in closed ses-
sion under this section. Prior to convening under this section, the
government accountability board shall vote to convene in closed
session in the manner provided in s. 19.85 (1). No business may
be conducted by the government accountability board at any
closed session under this section except that which relates to the
purposes of the session as authorized in this section or as autho-
rized in s. 19.85 (1).
History: 2007 a. 1.

19.86 Notice of collective bargaining negotiations.
Notwithstanding s. 19.82 (1), where notice has been given by
either party to a collective bargaining agreement under subch. I,
IV, V, or VI of ch. 111 to reopen such agreement at its expiration
date, the employer shall give notice of such contract reopening as
provided in s. 19.84 (1) (b). If the employer is not a governmental
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body, notice shall be given by the employer’s chief officer or such
person’s designee.

History: 1975 c. 426; 1987 a, 305; 1993 a. 215; 1995 a. 27; 2007 a. 20; 2009 a.
28.

19.87 Legislative meetings. This subchapter shall apply to
all meetings of the senate and assembly and the committees, sub-
committees and other subunits thereof, except that:

(1) Section 19.84 shall not apply to any meeting of the legisla-
ture or a subunit thereof called solely for the purpose of scheduling
business before the legislative body; or adopting resolutions of
which the sole purpose is scheduling business before the senate or
the assembly.

(2) No provision of this subchapter which conflicts with a rule
of the senate or assembly or joint rule of the legislature shall apply
to a meeting conducted in compliance with such rule.

(3) No provision of this subchapter shall apply to any partisan
caucus of the senate or any partisan caucus of the assembly, except
as provided by legislative rule.

(4) Meetings of the senate or assembly committee on orga-
nization under s. 71.78 (4) (c) or 77.61 (5) (b) 3. shall be closed
to the public.

History: 1975 ¢. 426, 1977 ¢. 418; 1987 a. 312 5. 17.

Sub. (3) applied to a closed meeting of the members of one political party on a leg-
islative committee to discuss a bill. State ex rel. Lynch v. Conta, 71 Wis. 2d 662, 239
N.W.2d 313 (1976).

19.88 Ballots, votes and records. (1) Unless otherwise
specifically provided by statute, no secret ballot may be utilized
to determine any election or other decision of a governmental
body except the election of the officers of such body in any meet-
ing.

(2) Except as provided in sub. (1) in the case of officers, any
member of a governmental body may require that a vote be taken
at any meeting in such manner that the vote of each member is
ascertained and recorded.

(3) The motions and roll call votes of each meeting of a gov-
emmental body shall be recorded, preserved and open to public
inspection to the extent prescribed in subch. II of ch. 19.

History: 1975 c. 426; 1981 c. 335 s. 26.

Under sub. (1), a common council may not vote to fill a vacancy on the common
council by secret ballot. 65 Atty. Gen. 131.

18.89 Exclusion of members. No duly elected or appointed
member of a governmental body may be excluded from any meet-
ing of such body. Unless the rules of a governmental body provide
to the contrary, no member of the body may be excluded from any
meeting of a subunit of that governmental body.

History: 1975 ¢. 426,

19.90 Use of equipment in open session. Whenever a
governmental body holds a meeting in open session, the body
shall make a reasonable effort to accommodate any person desir-
ing to record, film or photograph the meeting. This section does
not permit recording, filming or photographing such a meeting in
a manner that interferes with the conduct of the meeting or the
rights of the participants.
History: 1977 c. 322.

19.96 Penalty. Any member of a governmental body who
knowingly attends a meeting of such body held in violation of this
subchapter, or who, in his or her official capacity, otherwise vio-
lates this subchapter by some act or omission shall forfeit without
reimbursement not less than $25 nor more than $300 for each such
violation. No member of a governmental body is liable under this
subchapter on account of his or her attendance at a meeting held
in violation of this subchapter if he or she makes or votes in favor
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of a motion to prevent the violation from occurring, or if, before
the violation occurs, his or her votes on all relevant motions were
inconsistent with all those circumstances which cause the viola-
tion,

History: 1975 c. 426,

The state need not prove specific intent to violate the Open Meetings Law. State
v. Swanson, 92 Wis. 2d 310, 284 N.W.2d 655 (1979).

19.97 Enforcement. (1) This subchapter shall be enforced
in the name and on behalf of the state by the attorney general or,
upon the verified complaint of any person, by the district attorney
of any county wherein a violation may occur. In actions brought
by the attorney general, the court shall award any forfeiture recov-
ered together with reasonable costs to the state; and in actions
brought by the district attorney, the court shall award any forfei-
ture recovered together with reasonable costs to the county.

(2) In addition and supplementary to the remedy provided in
s. 19.96, the attorney general or the district attorney may com-
mence an action, separately or in conjunction with an action
brought under s. 19.96, to obtain such other legal or equitable
relief, including but not limited to mandamus, injunction or
declaratory judgment, as may be appropriate under the circum-
stances.

(3) Any action taken at a meeting of a governmental body held
in violation of this subchapter is voidable, upon action brought by
the attorney general or the district attorney of the county wherein
the violation occurred. However, any judgment declaring such
action void shall not be entered unless the court finds, under the
facts of the particular case, that the public interest in the enforce-
ment of this subchapter outweighs any public interest which there
may be in sustaining the validity of the action taken.

(4) If the district attorney refuses or otherwise fails to com-
mence an action to enforce this subchapter within 20 days after
receiving a verified complaint, the person making such complaint
may bring an action under subs. (1) to (3) on his or her relation in
the name, and on behalf, of the state. In such actions, the court
may award actual and necessary costs of prosecution, including
reasohable attorney fees to the relator if he or she prevails, but any
forfeiture recovered shall be paid to the state.

(5) Sections 893.80 and 893.82 do not apply to actions com-
menced under this section.

History: 1975 c. 426; 1981 c. 289; 1995 a. 158.

Judicial Council Note, 1981: Reference in sub. (2) to a “writ” of inandamus has
been removed because that remedy is now available in an ordinary action. See s.
781.01, stats., and the note thereto. [Bill 613—-A]

Awards of attorney fees dre to be at a rate applicable to private attorneys. A court
may review the reasonableness of the hours and hourly rate charged, including the
rates for similar services in the area, and may in addition consider the peculiar facts
of the case and the responsible party’s ability to pay. Hodge v. Town of Turtle Lake,
190 Wis. 2d 181, 526 N.W.2d 784 (Ct. App. 1994).

Actions brought under the open meetings and open records laws are exempt form
the notice provisions of s. 893.80 (1). Auchinleck v. Town of LaGrange, 200 Wis,
2d 585, 547 N.W.2d 587 (1996), 94-2809.

Failure lo bring an action under this section on behalf of the state is fatal and
deprives the court of competency to proceed. Fabyan v. Achtenhagen, 2002 WI App
214, 257 Wis. 2d. 310, 652 N.W.2d 649, 01-3298.

Complamts under the open meetings law are not brought in the individual capacity
of the plaintiff but on behalf of the state, subject to the 2—year statue of limitations
under s. 893.93 (2). Leung v. City of Lake Geneva, 2003 WI App 129, 265 Wis. 2d
674, 666 N.W.2d 104, 02—2747.

When a town board’s action was voided by the court due to lack of statutory author-
ity, an action for enforcement under sub. (4) by an individual as a private attomey gen-
eral on behalf of the state against individual board members for a violation of the open
mectings law that would subject the individual board members to civil forfeitures was
not rendered moot. Lawton v. Town of Barton, 2005 WI App 16, 278 Wis. 2d 388,
692 N.W.2d 304, 04—0659

19.98 Interpretation by attorney general. Any person
may request advice from the attorney general as to the applicabil-
ity of this subchapter under any circumstances.

History: 1975 c. 426.
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APPENDIX B

SAMPLE OPEN MEETINGS LAW COMPLAINT FORM



VERIFIED OPEN MEETINGS LAW COMPLAINT

Now comes the complainant and as and for a verified complaint pursuant to Wis. Stat.

§§ 19.96 and 19.97, alleges and complains as follows:

1. That _he is a resident of the [town, village, city] of , Wisconsin, and

that his or her Post Office Address is [street, avenue, etc.] , Wisconsin ____ [zip].
2. That [name of member or chief presiding officer] whose Post Office Address is
[street, avenue, etc.], [city], Wisconsin, was
on the day of 200 ,a [member or chief presiding officer] of

designate official title of governmental body] and that such

[board, council, commission or committee] is a governmental body within the meaning

of Wis. Stat. § 19.82(1).

3. That [name of member or chief presiding officer] on the day of

,200_, at County of , Wisconsin,

knowingly attended a meeting of said governmental body held in violation of Wis. Stat.§ 19.96 and

[cite other applicable section(s)], or otherwise violated those

sections in that [set out every act or omission constituting the offense charged]:

4. That [name of member or chief presiding officer] is thereby subject to the

penalties prescribed in Wis. Stat. § 19.96.
5. That the following witnesses can testify to said acts or omissions:

Name Address Telephone

6. That the following documentary evidence of said acts or omissions is available:

7. That this complaint is made to the District Attorney for County under the provisions of
Wis. Stat. § 19.97, and that the district attorney may bring an action to recover the forfeiture provided in Wis.
Stat. § 19.96.

WHEREFORE, complainant prays that the District Attorney for County, Wisconsin, timely

institute an action against [name of member or chief presiding officer] to recover the forfeiture

provided in Wis. Stat. § 19.96, together with reasonable costs and disbursements as provided by law.



STATE OF WISCONSIN )
) ss.
COUNTY OF )

being first duly sworn on oath deposes and says that _ he is the above-named

complainant, that _he has read the foregoing complaint and that, based on his or her knowledge, the contents of

the complaint are true.

COMPLAINANT

Subscribed and sworn to before me
this day of , 200 .

Notary Public, State of Wisconsin
My Commission;
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Wisconsin Government Accountability Board
= For local officials and citizens .

C|t|zens guide to standards of conduct for
local government officials

Wisconsin Statutes establish standards of conduct for all of our state’s governmental officials,
including local officials. These legal requirements apply to elected and key appointed officials
of our state's counties, cities, villages, towns, school boards, and sewerage and other special
districts.!

Standards of conduct. In general, a local public official should not:

e ACTOFFICIALLY IN A MATTER IN WHICH THE OFFICIAL IS PRIVATELY INTERESTED

o USE GOVERNMENT POSITION FOR PRIVATE FINANCIAL BENEFIT

e ACCEPT TRANSPORTATION, LODGING, FOOD, BEVERAGES, OR ANYTHING ELSE OF MORE
THAN TOKEN VALUE OFFERED BECAUSE THE OFFICIAL HOLDS A GOVERNMENT POSITION

e SOLICIT OR ACCEPT REWARDS OR ITEMS OR SERVICES LIKELY TO INFLUENCE THE OFFICIAL

e OFFER OR PROVIDE INFLUENCE IN EXCHANGE FOR CAMPAIGN CONTRIBUTIONS

e BE FINANCIALLY INTERESTED IN A GOVERNMENT CONTRACT THE VALUE OF WHICH
EXCEEDS $15,000 AND FOR WHICH THE OFFICIAL IS AUTHORIZED TO TAKE SOME
DISCRETIONARY ACTION (EVEN IF THE OFFICIAL ABSTAINS)?

Financial disclosure. Some local governments make available a list of the employers and
financial interests of their government's officials.> Most do not. The decision to collect this
information is one that the legislature has left to each unit of government. To learn if your
county, municipality, or town provides this information, ask your county, municipal, or town
clerk.

Addressing issues before they become problems. To deal with a conflict between a private
interest and governmental responsibilities before an official takes a vote or enters into
discussions on a matter, the official can either resolve the matter by relinquishing the private
interest or mitigate the problem by temporarily withdrawing from exercise of governmental
responsibilities. By seeking advice beforehand, an official can determine whether statutory
restrictions permit the official to participate in a matter or to accept items or services of value.

Ordinarily, the legal advisor for the unit of government of which the official’s position is a part is
in the best position to advise the government official about a matter involving ethical standards
of conduct. Sometimes, a statewide association of local governments will advise an official.#

See other side [T

1.§19.59, Wisconsin Statutes.
2 §946.13, Wisconsin Statutes. See text of statutes for exceptions to general rule.

3 Among the local governments requiring their officials to identify information about their sources of income and investments are the cities of
Madison and Milwaukee and the counties of Dane, Milwaukee, and Wood.

4 Examples include Wisconsin Counties Association, League of Wisconsin Municipalities, Wisconsin Towns Association, Wisconsin
Association of School Boards.

This is a guide. For authoritative information consuit Wisconsin Statutes.

Prepared by the Wisconsin Government Accountability Board. 212 E. Washington Ave, 3™ Floor, Madison, Wi 53703 (608) 266-8005
Website: htto://gab.wi.gov Created January 2006. Rev. 9/09. . GAB 1202



If, after studying the legal standards and gathering the pertinent facts, the legal counsel is
uncertain about what advice to offer, the lawyer may direct a letter to the Wisconsin
Government Accountability Board stating the pertinent facts and law, tentative conclusion, and
basis for it, and ask that the Wisconsin Government Accountability Board issue an opinion
concerning the interpretation of §19.59, the Code of Ethics for Local Government Officials,
Employees and Candidates. Written requests for advice are confidential. No member or
employee of the Government Accountability Board may make public the identity of anyone
requesting an advisory opinion or of persons mentioned in an opinion. Periodically, the Board
publishes summaries of its opinions after making sufficient alterations to prevent the
identification of the requestor and persons mentioned in the opinions. The Statutes do not
authorize the Board to issue an opinion to a citizen or to an official or representative of a local
government other than the local government's legal counsel.

Complaints. If you believe that an official of a county, city, village, town, school board, or
special purpose district has violated a standard of conduct that state law requires the official to
observe, you may file a complaint with the district attorney for the county in which the activity
occurred.

Your complaint should describe the pertinent facts succinctly. State that you swear or affirm
that the information you are providing is true to the best of your knowledge, information, and
belief. Have a notary or other person authorized to administer an oath witness your signature
to the complaint. Deliver the complaint to the district attorney, in person, or by mail, or other
appropriate way you find convenient.

Allow the district attorney a reasonable length of time to look into the matter. The district
attorney may need several weeks to look into the facts and law in order to make a good
decision about how to proceed.

In any event, if the district attorney has not filed a complaint or replied to you within 20 days of
your filing a complaint with that office, you may send a copy of your complaint to the Attorney
General's Public Integrity Unit5, explaining that the district attorney, after considering your
complaint for 20 days or more, has not begun an action against the person you complained
about, and ask the Attorney General to enforce the complaint. If the Attorney General also
declines to prosecute the matter, you will at least have the satisfaction that two law
enforcement agencies have had the opportunity to review your complaint and act upon it. The
Government Accountability Board cannot overturn the decisions of the district attorney or
Attorney General or, independent of them, enforce standards of conduct for local government
officials.

See other side 5

5 You may file a complaint with the Public Integrity Unit by downloading a form from the Department of Justice's
website and mailing it to Administrator Michael Bauer, Wisconsin Department of Justice, Division of Legal
Services, 17 West Main Street, P.O. Box 7857, Madison, Wl 53707-7857.



Wisconsin Government Accountability Board
For county, city, village, town, school district and other local officials

Restraints on local officials’ receipt of food,
drink, favors, services, etc.

STATUTORY RESTRAINTS

Except as noted on the other side of the page, local public officials should not
accept:

1. ITEMS OR SERVICES OFFERED BECAUSE OF PUBLIC POSITION.
Any item or service, including food, drink, and travel, of more than nominal value offered
because of the person's holding a public office [§ 19.59(1)(a)];

2. ITEMS THAT COULD INFLUENCE JUDGMENT.
Any item or service that could reasonably be expected to influence an official's vote, official
actions or judgment [§19.59(1)(b)];

3. REWARDS FOR OFFICIAL ACTION.
Any item or service that could reasonably be considered a reward for any official action or
inaction [§19.59(1)(b)]; and

4. TRANSPORTATION OR TRAVELING ACCOMMODATIONS.
Discounted transportation, traveling accommodations, or communication services for which
the supplier would usually charge [§946.11; Art. 13, §11].

To analyze a situation in which you are offered
items or services, ask yourself these questions:

1. With respect to the item or service offered:
a. Is it being offered because of my public position?
b. Is it of more than nominal or insignificant value?
c. Is it primarily for my personal benefit rather than for the benefit of my local unit
of government?
If you answer "yes" to all three questions, you may not accept the item or service.

2. Would it be reasonable for someone to believe that the item or service is likely to
influence my judgment or actions or that it is a reward for past action?
If you answer "yes," you may not accept the item or service.

If you have any doubts about a situation,
seek advice from your local governmental attorney.

See ofther side [~




Wisconsin Government Accountability Board
For county, city, village, town, school district and other local officials

Local officials’ receipt of food, drink, favors,
services, etc.

Wisconsin law forbids a public official to use free or discounted transportation, traveling accommodation, or communication

services for which the supplier would usually charge [§946.11, Wisconsin Statutes; Art. 13, §11, Wisconsin Constitution],!
otherwise—

Consistent with the statutes administered by the Government Accountability Board, local
public officials> may accept and retain:

a. ITEMS AND SERVICES UNRELATED TO PUBLIC POSITION.
Food, drink, transportation, lodging, items, and services which are offered for a reason
unrelated to the recipient's holding a public position [§ 19.59(1)(a)] and which could not
reasonably be expected to influence an official's vote, official actions or judgment, nor
reasonably be considered a reward for any official action or inaction;

b. EXPENSES PROVIDED BY OR FOR THE BENEFIT OF THE LOCAL GOVERNMENTAL
UNIT.

Food, drink, transportation, lodging, or payment or reimbursement of costs that are
provided by or for the benefit of the local governmental unit, not for a private benefit; and

c. ITEMS OF INSUBSTANTIAL VALUE.
Mere tokens and items or services of only nominal, insignificant, or trivial value.

See other side

Consult local ordinances and other state law not administered by the Government Accountability Board for any additional restrictions.

"Local public officials" include: (a) elected officers of political subdivisions and special purpose districts of the state; (b) county administrators or
administrative coordinators; (c) city or village managers; (d) individuals appointed to a position in a political subdivision or special purpose
district for a specified term; and (e) individuals appointed to a position by the governing body, executive, or administrative head of a political
subdivision or special purpose district and serving at the pleasure of the appointing authority.

This is a guide. For authoritative information consult Wisconsin Statutes.
Specific questions may be directed to your local governmental attorney or local ethic board.
Prepared by the Wisconsin Government Accountability Board. 212 E. Washington Ave, 3™ Floor,, Madison, Wi 53703 (608) 266-8005
Website: http://gab.wi.qov July 1992. Rev. 9/09. GAB 1219
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LOCAL OFFICIALS

The Government Accountability Board advises that {119.59, Wisconsin Statutes,
does not prohibit a county board from hosting an appreciation dinner for county
employees nor county employees from accepting the dinner. Section 19.45 (3)
prohibits a district attorney and circuit court judge from accepting the meal
without paying for it.

Facts

i You are a County Corporation Counsel and write on the county's behalf.
The county board wants to hold an employee recognition dinner for county
employees. The county would pay the cost of the dinner, estimated at less than
$15.00 for each meal, from county funds, although not from tax-generated
revenues.

Questions

92 You have asked two questions: (1) whether the County Board may, con-
sistent with laws administered by the Government Accountability Board, use
county funds to pay for the employee recognition dinner and (2) whether county
officials and employees as well as the district attorney and a circuit court judge
may, consistent with those laws, attend that dinner.

Discussion

Local officials
3 Two provisions of Wisconsin’s Code of Ethics for Local Public Officials,
§19.59, Wisconsin Statutes, apply to your question as it pertains to local
officials.” Section 19.59 (1) (a), Wisconsin Statutes, reduced to its elements,
provides that:

No local public official

May use his or her public position or office

To obtain financial gain or anything of substantial value
For the private benefit

! The circumstances about which you have asked also raise the question whether the county has the authority to use
public funds for a county employee appreciation dinner. We understand that the Attorney General's office has informally
opined that a county has the authority to host such a dinner under §59.03 (1), Wisconsin Statutes.

In addition, the public purpose doctrine requires that public monies be used only for a public purpose. The Attorney
General's office has stated:

The public certainly benefits from a county work force whose contributions to the betterment of the county and its
citizens are appreciated and recognized. The county board has the general authority to provide benefits to county
employees. The county board can decide, in the exercises of its discretion, that one of those benefits would be to
host an employee recognition dinner.
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o Of the official, a member of the official's irpmediate family, or an
organization with which the official is associated.

14 Section 19.59 (1) (b), Wisconsin Statutes, reduced to its elements, provides
that:

No person may give to a local public official

And no local public official may accept

Anything of value

If it could reasonably be expected to influence the official

Or could reasonably be considered a reward for any official action on the
part of the official.?

5 A local public official subject to these provisions includes an elected official,
a county administrator, an official appointed to serve for a specified term, and an
official who serves at the pleasure of the county board or executive head of the
county. §19.42 (7w), Wisconsin Statutes. County civil service employees are
unlikely to be subject to the restrictions of the Ethics Code.

Section 19.59 (1) (a)

16 For a local official who is subject to §19.59, accepting a meal offered
because the individual holds a government position would be a use of office.
“Substantial value” is anything of more than token or inconsequential value.® We
think it is likely that an appreciation dinner, even if the cost of a meal does not
exceed $15 is of more than token or inconsequential value.

7 The key issue, then, is whether the employee appreciation dinner is for
“private benefit.” The Ethics Board long recognized that receipt of an item may
result in both a public as well as a private benefit. The test the Ethics Board
developed, which we adopt, is whether the benefit conveyed is primarily a private
or a public benefit.® In our view, a county employee appreciation dinner hosted

% Section 19.59 (1) (a), Wisconsin Statutes, provides, in relevant part:

19.59 (1) (a) No local public official may use his or her public position or office to obtain financial gain or anything
of substantial value for the private benefit of himself or herself or his or her immediate family, or for an organiza-
tion with which he or she is associated.

% Section 19.59 (1) (b), Wisconsin Statutes, provides:

19.59 (1) (b) No person may offer or give to a local public official, directly or indirectly, and no local public official
may solicit or accept from any person, directly or indirectly, anything of value if it could reasonably be expected to
influence the local public official's vote, official actions or judgment, or could reasonably be considered as a
reward for any official action or inaction on the part of the local public official. This paragraph does not prohibit a
local public official from engaging in outside employment.

4 See 1993 Wis Eth Bd 11, fI5; 1991 Wis Eth Bd 5; 9 Op. Eth. Bd. 17 (1986); 5 Op. Eth. Bd. 71 (1981).
® See, 6.g., 2007 Wis Eth Bd 05; 7 Op. Eth. Bd. 2 (1983); 5 Op. Eth. Bd. 99 (1982); 5 Op. Eth. Bd. 73 (1981).

2007 Wis Eth Bd 14, n. 5; 2007 Wis Eth Bd 07, n. 5. Even if acceptance of an item or service is of private benefit to a
state official, the official may still accept an item or service if the public, rather than the official, is the primary beneficiary.
1997 Wis Eth Bd 13 /5. Even if there is a private benefit associated with an act, it is consistent with the Ethics Code if the
private benefit is merely incidental to the public benefit. 8 Op. Eth. Bd. 50 (1985); 6 Op. Eth. Bd. 12 (1982). The testis
not whether there is any personal benefit; the issue is whether the benefit conveyed is primarily a personal benefit. 2003
Wis Eth Bd 1 {6 citing 1996 Wis Eth Bd 15, /5; 1996 Wis Eth Bd 02, /6. The statutory restriction does not apply when an
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by county supervisors has a public benefit. Such a dinner can enhance
employee morale, boost employee retention, and lead to a more motivated work
force. When weighed against the rather modest value of the dinner, we think the
public benefit of the dinner outweighs the private benefit to the few individual
employees who are subject to the statute.

Section 19.59 (1) (b)

18 The prohibition in §19.59 (1) (b) applies both to donors and recipients.
Setting aside the question whether any recipients of the dinner will be local public
officials, we think it is unreasonable to expect a dinner whose value is under $15
and that is being offered by the county itself, not by private persons that might be
seeking a contract, grant, license, or other decision from the county, to influence
any employee’s official actions. Nor do we believe a county dinner that
recognizes employees' overall work could reasonably be considered a reward for
“any official action.” We understand that language to refer to a specific action,
not to general accomplishments.”

State officials

19 A district attorney and a circuit court judge are state public officials subject
to the restriction in 19.45 (3m), Wisconsin Statutes, that they not accept a meal
unless a specific exception applies under §19.56 (3), Wisconsin Statutes. .
There is no exception that we believe applies. The officials are not presenting a
talk, the meal is not being offered for a reason unrelated to their holding public
office, and acceptance of the meal does not benefit the State of Wisconsin.

Advice

110 The Government Accountability Board advises that 119.59, Wisconsin
Statutes, does not prohibit the county board from hosting an appreciation dinner
for county employees nor county employees from accepting the dinner. Section
19.45 (3) prohibits a district attorney and circuit court judge from accepting the
meal without paying for it.

RA4

item or service is primarily for public benefit, and not primarily for private benefit. 2001 Wis Eth Bd 01; 1997 Wis Eth Bd
13, 15; 2 Op. Eth. Bd. 47 (1978).

" Moreover, the prohibition should not be read to include expenses paid by the county for its officials and employees.
Section 19.42 (1), Wisconsin Statutes, provides:

19.42 (1) “Anything of value” means any money or property, favor, service, payment, advance, forbearance, loan
or promise of future employment, but does not include compensation and expenses paid by the state, fees and
expenses which are permitted and reported under s. 19.56, political contributions which are reported under ch. 11,
or hospitality extended for a purpose unrelated to state business by a person other than an organization.

(Emphasis added). Although the statute refers to expenses pald by the state, we think the reason for the exclusion
applies equally to a local government’s payment of expenses and compensation to its officials.

¥ Section 19.45 (3), Wisconsin Statutes, provides:

19.45 (3) No state public official may accept or retain any transportation, lodging, meals, food or beverage, or
reimbursement therefore, except in accordance with s, 19.56 (3).
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LOCAL OFFICIALS -- DISQUALIFICATION

The Ethics Board advises:

(1) If a matter before a town board, is reasonably likely to have more than a
trivial, insignificant, or insubstantial financial effect on a supervisor, then
the supervisor SHOULD ABSTAIN from discussion, deliberation, and votes
on that matter.

(2) If a matter before a town board will have no effect or only a trivial,
insignificant, or insubstantial financial effect on a supervisor, then the
supervisor SHOULD PARTICIPATE; and

(3) If reasonable people cannot reasonably foresee the effect of a board of
supervisors’ action on a supervisor’s financial interests or disagree about
whether the effect will be positive or negative or will be substantial or
insignificant then the supervisor’s financial interest is too speculative to
deny the supervisor's participation in related discussion, deliberation, and
votes, and the supervisor SHOULD PARTICIPATE UNLESS, in the supervisor's
judgment, to do so would undermine public confidence in the decision or
in government.

Facts
m We base this opinion upon these understandings:

a. You are a town’s attorney.

b. A supervisor on the town board owns and resides on a parcel of
land adjacent to a town-owned park.

d. The board of supervisors may have, in future meetings,
occasions to consider improvements or alterations to the park.

Question
|4 The Ethics Board understands your question to be:

Does the supervisor's ownership of property proximate to the town
park limit the supervisor's involvement in the board of supervisors’
future discussions, deliberations, and votes concerning
improvements to and alterations of the park?

Discussion
13 Reduced to its elements, section 19.59(1) (a), Wisconsin Statutes,
provides:

No local public official
May use his or her public position or office
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To obtain financial gain or anything of substantial value
For the private benefit of himself or herself or his or her immediate
family, or for an organization with which he or she is associated."

Reduced to its elements, section 19.59(1) (c) 1. and 2., Wisconsin

Statutes, provides:

15

Except for taking official action concerning the lawful payment of sala-
ries or employee benefits or reimbursement of actual and necessary
expenses or taking official action with respect to a proposal to modify a
municipal ordinance,

No local public official may:

Take any official action

Substantially affecting a matter

In which the official, a member of his or her immediate family, or an
organization with which the official is associated or has a
substantial financial interest.

AND

No local public official

May use his or her office or position

In a way that produces or assists in the production of a substantial
benefit

For the official, one or more members of the official's immediate family
either separately or together, or an organization with which the
official is associated.2

The supervisor is a local public official.3 This opinion addresses those

instances in which the supervisor uses the office or position of supervisor or
takes official action including the discussion, deliberation, or vote on matters
before the town board of supervisors.

Section 19.59(1)(a) and (c), Wisconsin Statutes, provides:

19.59 Codes of ethics for local government officials, employees and candidates. (1)(a) No local public
official may use his or her public position or office to obtain financial gain or anything of substantial value for
the private benefit of himself or herself or his or her immediate family, or for an organization with which he or
she is associated.

Section 19.59(1)(a) and (c), Wisconsin Statutes, provides:

19.59 Codes of ethics for local government officials, employees and candidates. (1) (c) Except as
otherwise provided in par. (d), no local public official may:

1, Take any official action substantially affecting a matter in which the official, a member of his or her
immediate family, or an organization with which the official is associated has a substantial financial interest.

2. Use his or her office or position in a way that produces or assists in the production of a substantial
benefit, direct or indirect, for the official, one or more members of the official's immediate family either
separately or together, or an organization with which the official is associated.

See 1997 Wis Eth Bd 6, 6; 1999 Wis Eth Bd 01, 4.
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6 Whether the foregoing statute prevents a supervisor's discussion,
deliberation, and vote on a matter before the town board depends upon whether
the supervisor has a personal substantial financial interest in a matter.
"Substantial" contrasts with "nominal value" and may be synonymous with
"merchantable value™ Substantial value is something more than token or
inconsequential value.5 The Ethics Board has never found it necessary to
establish the least value that may be quantified as substantial.®

W The issue is one of fact. Public policy supports a government official's
exercise of official duties when the financial effect of an official decision on the
official's personal interests is uncertain and conjectural.? In 1998, the question
was whether a member of a city council could properly vote on whether to extend
public utilities to an area in which the member owned a house. The Board said:

It is not clear that extension of service to the affected area or retention
of the status quo will result in a private benefit of substantial value.
You have indicated that the municipality is likely to require a substan-
tial payment from the owner of each property to which water and sewer
service is extended. On the other hand, these households may avoid
the cost of maintaining wells and septic systems. Property values may
be affected. The private benefits and costs are several and, in part,
offsetting. In contrast, the public benefits from the provision of public
water and sewer service may include added groundwater protection
and improved public health. If a public official’s participation or action
on government policy is neither forbidden nor antagonistic to public
policy, then public policy favors a public official’s exercise of his or her
official duties.®

4 A wholesale quantity of brochures had substantial value; 1997 Wis Eth Bd 13 14, 7 Op. Eth. Bd. 2 (1983); 5 Op. Eth.
Bd. 99 (1982), 73 (1981).

5 2005 Wis Eth Bd 5 7; 1998 Wis Eth Bd 2 118; 1995 Wis Eth Bd 5 1[6; 7 Op. Eth. Bd. 22 (1983)
7 Op. Eth. Bd. 2 (1983); 5 Op. Eth. Bd. 99 (1982), 58 (1981).

7 See 2002 Wis Eth Bd 05.

8 See, 6.g., 1995 Wis Eth Bd 3, 112; 8 Op. Eth. Bd. 33 (1985). We also note the expression of the legislature's intent
set out in §19.45(1), Wisconsin Statutes. Although that portion of the Ethics Code is addressed to state officials, we
believe it has relevance to local officials as well. In that section, the legislature has stated:

19.45 (1) The legislature hereby reaffirms that a state public official holds his or her position as a public
trust, and any effort to realize substantial personal gain through official conduct is a violation of that
trust. This subchapter does not prevent any state public official from accepting other employment or fol-
lowing any pursuit which in no way interferes with the full and faithful discharge of his or her duties to
this state. The legislature further recognizes that in a representative democracy, the representatives are
drawn from society and, therefore, cannot and should not be without all personal and economic interest
in the decisions and policies of government; that citizens who serve as state public officials retain their
rights as citizens to interests of a personal or economic nature; that standards of ethical conduct for
state public officials need to distinguish between those minor and inconsequential conflicts that are
unavoidable in a free society, and those conflicts which are substantial and material; and that state
public officials may need to engage in employment, professional or business activities, other than official
duties, in order to support themselves or their families and to maintain a continuity of professional or
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1998 Wis Eth Bd 1, 10 (emphasis added).

Advice
18 The Ethics Board advises:

(1) If a matter before the town board, is reasonably likely to have more than
a trivial, insignificant, or insubstantial financial effect on the supervisor,
then the supervisor SHOULD ABSTAIN from discussion, deliberation, and
votes on that matter.

(2) If a matter before the town board will have no effect or only a trivial,
insignificant, or insubstantial financial effect on the supervisor, then the
supervisor SHOULD PARTICIPATE; and

(3) If reasonable people cannot reasonably foresee the effect of the board of
supervisors' action on the supervisor's financial interests or disagree
about whether the effect will be positive or negative or will be substantial
or insignificant then the supervisor’s financial interest is too speculative to
deny the supervisor participation in related discussion, deliberation, and
votes, and the supervisor SHOULD PARTICIPATE UNLESS, in the supervisor's
judgment, to do so would undermine public confidence in the decision or
in government.

WR1269

business activity, or may need to maintain investments, which activities or investments do not conflict
with the specific provisions of this subchapter.

Section 19.45(1), Wisconsin Statutes.
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LOCAL CODE - DISQUALIFICATION

The Ethics Board advises that a member of the Village’s governing board
may participate in the consideration or decision about improvements the
village will make to the village’s sewage system and the financing of those
improvements as follows:

1. If the sewer improvement does not personally and substantially benefit
the property interest of a village trustee, the trustee is disqualified
neither from participating in the designation of the sewer improvement
nor from determining how the improvement’s cost will be met.

2. If the sewer improvement personally and substantially benefits the
property interest of a village trustee, but the improvement also confers a
substantial benefit on all or a sizeable portion of the village’s property
owners, the trustee is disqualified neither from participating in the
designation of the sewer improvement nor from determining how the
improvement’s cost will be met.

3. If the sewer improvement produces a substantial or personal benefit to
the trustee’s property interest that is not common to all or a sizeable
portion of the village’s property owners, but the village assesses the
improvements’ costs to the property owners who are the beneficiaries of
the improvement, the trustee is disqualified neither from participating
in the designation of the sewer improvement nor from determining how
the improvement’s cost will be met.

4. If the sewer improvement produces a substantial or personal benefit to
the trustee’s property interest that is not common to all or at least to a
sizeable portion of the village's property owners, and the village assesses
the improvements’ costs to all of the village’s property owners or at least
to property owners who do not benefit from the improvements ordered,
the trustee should not participate in discussions and actions that have
as their goal the transfer of the costs of the sewer improvements to the
trustee’s property to others in the village.

Facts
This opinion is based upon these understandings:

a. You are a village attorney and write on behalf of the village
board.

b. The Village has a wastewater treatment system that serves
several hundred customers; one-half of the properties in the
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Village use private systems that are not connected to the
public sewer system.

Approximately one-fifth of the customers of the public system
use private pumps to bring their sewage into the public
sewer main, The pumps are owned, operated, and
maintained by the customers and are not part of the public
sewer system. Approximately 20 of these users deposit their
waste into a force main, rather than into a gravity main.

. The Village has been experiencing sewage backup from the

force main.

. In the interest of environmental protection, the Village hired

a consultant that has developed several alternatives for
improving the sewage system.

For each alternative, there are a number of different
financing schemes available. Depending on which
improvement proposal is selected and its method of
financing, owners of the properties using pumps could pay
more than others or costs could be spread more evenly among
all sewage system users.

. The village board comprises five members. Two members of

the village board, one of whom is also a member of the
board’s Wastewater Committee, own property that use
pumps delivering sewage into the force main. Neither is
currently experiencing sewage problems.

Questions

91

The Ethics Board understands your question to be:

How, if at all, does §19.59, Wisconsin Statutes, affect the ability
of a member of the village board to participate in decisions
concerning improvements to the sewage system and the
payment of the costs of those improvements?

Discussion

q2

Statutory elements

Section 19.59 (1) (a), Wisconsin Statutes, reduced to its elements,
provides:

No local public official
May use his or her public position or office
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To obtain financial gain or anything of substantial value
For private benefit of the official, the official’s immediate family, or an

organization with which the official is associated.1

93 A member of the village board is a local public official.2 Participating

in official debate, discussions, or votes is a use of office.3 Sewage system
improvements and their financing may provide a service or benefit of
substantial value for the official and the official’s immediate family.

Section 19.42 (1), Wisconsin Statutes, provides that “anything of value”
includes any money, favor, service, or payment.4 Obtaining something of

value may include an avoidance of financial loss.b

1 Section 19.59 (1) (a), Wisconsin Statutes, provides:

19.59 (1) (a) No local public official may use his or her public position or office to
obtain financial gain or anything of substantial value for the private benefit of him-
self or herself or his or her immediate family, or for an organization with which he
or she is associated. A violation of this paragraph includes the acceptance of free or
discounted admissions to a professional baseball game by a member of the district
board of a local professional baseball park district created under subch, III of ch.
229. This paragraph does not prohibit a local public official from using the title or
prestige of his or her office to obtain campaign contributions that are permitted and
reported as required by ch. 11.

2 Section 19.42 (7u), Wisconsin Statutes, provides:
19.42 (7u) "Local governmental unit" means a political subdivision of this state, a
special purpose district in this state, an instrumentality or corporation of such a

political subdivision or special purpose district, a combination or subunit of any of

the foregoing or an instrumentality of the state and any of the foregoing.
* % %

Section 19.42 (7w) (a), Wisconsin Statutes, provides:

19.42 (7w) "Local public office" means any of the following offices, except an office
specified in sub. (13):

(a) An elective office of a local governmental unit.
Section 19.42 (7x), Wisconsin Statutes, provides:
(7x) "Local public official" means an individual holding a local public office.
31997 Wis Eth Bd 1 §3; 1995 Wis Eth Bd 6 {4; 1995 Wis Eth Bd 3 14.
4 Section 19.42 (1), Wisconsin Statutes, provides:
19.42 Definitions. In this subchapter:
(1) "Anything of value" means any money or property, favor, service, payment,

advance, forbearance, loan, or promise of future employment, but does not include
compensation and expenses paid by the state, fees and expenses which are permit-
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94  “Substantial value” is contrasted with mere token or inconsequential

value.6 Whether a village board member’s voting for or against a particular
proposal or financing scheme will result in the member’s obtaining something

of substantial value for the official’s private benefit is a question of fact.”

95  Your letter of inquiry informed us that the village board will make and
implement its decisions by adoption of one or more ordinances. Without any
independent inquiry, we accept that assertion as a given. Accordingly, we
have omitted all discussion of the limitations of §19.59 (1) (c¢) that would

otherwise pertain. 8

ted and reported under s. 19.56, political contributions which are reported under
ch. 11, or hospitality extended for a purpose unrelated to state business by a person
other than an organization.

51995 Wis Eth Bd 3 99 (legislator should not vote to retain his or her salaried position on
the governing board of a governmental entity); 1995 Wis Eth Bd 1 {6 (an agency official
should not participate in a rulemaking proceeding that allocates business opportunities, if
the official would receive an allocation, even if the official would be no better off under an
allocation system than under the current unregulated approach).

6 1997 Wis Eth Bd 2 14; 1995 Wis Eth Bd 5 16; 1993 Wis Eth Bd 8 §6; 7 Op Eth Bd 1 (1983);
5 Op Eth Bd 97 (1982).

71998 Wis Eth Bd 1 19 (“Whether a member of the governing body of the municipality’s
voting for or against the extension of water and sewer will result in something of value for
private benefit for the official is a question of fact. For an individual with a failing septic
system, voting for the extension may lead to substantial financial savings and the receipt
of a valuable service. For others, voting against the extension may result in the avoidance
of a substantial assessment not offset by any savings.”).

8 Section 19.59 (1) (d), Wisconsin Statutes, provides:

19.59 (1) (d) Paragraph (c) does not prohibit a local public official from taking any
action concerning the lawful payment of salaries or employee benefits or reimburse-
ment of actual and necessary expenses, or prohibit a local public official from taking
official action with respect to any proposal to modify a county or municipal
ordinance,

The paragraph referred to provides:
19.59 (1) (c) Except as otherwise provided in par. (d), no local public official may:

1. Take any official action substantially affecting a matter in which the offi-
cial, a member of his or her immediate family, or an organization with which the of-
ficial is associated has a substantial financial interest.

2. Use his or her office or position in a way that produces or assists in the
production of a substantial benefit, direct or indirect, for the official, one or more
members of the official's immediate family either separately or together, or an
organization with which the official is associated.
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96

Determination of the village board’s action’s effect
on a trustee’s private interests

To the extent that the village’s decision on the type of sewer
improvements it will make will personally and substantially benefit a village
board member two questions must be asked: Who else will benefit? and Does
the allocation of costs to board member fairly account for the benefit to that

property owner?

97

Four situations merit consideration.

ONE. The sewer improvement does not personally and
substantially affect the property interest of a village trustee.
The trustee is disqualified neither from participating in the
designation of the sewer improvement nor from determining
how the improvement’s cost will be met. This is because the
situation is not one which a member has a personal or private
interest.

Two. The sewer improvement personally and substantially
affects the property interest of a village trustee, but the
improvement also confers a substantial benefit on all or a
sizeable portion of the village’s property owners. The trustee is
disqualified neither from participating in the designation of the
sewer improvement mnor from determining how the
improvement’s cost will be met. This is because the situation is
one in which the member’s interest is in common with all or at
least a great number of the trustee’s fellow citizens so that there
is no special advantage to the trustee.

THREE. The sewer improvement produces a substantial
personal benefit to the trustee’s property interest that is not
common to all or a sizeable portion of the village’s property
owners, but the village assesses the improvements’ costs to the
property owners who are the beneficiaries of the improvement.
The trustee is disqualified neither from participating in the
designation of the sewer improvement nor from determining
how the improvement’s cost will be met. This is because each
beneficiary pays for the improvement to his or her property so
that there is no special advantage to the trustee.

On many occasions the Ethics Board has said that, even if a
local official has a substantial financial interest in a legislative
matter, the official may still participate in the matter’s
consideration, as long as:



2003 Wis Eth Bd 17
Page 6

A. The official’s action affects a whole class of similarly-situated
interests;

B. The official’s interest is insignificant when compared to all
affected interests in the class; and

C. The official’s action’s effect on the official’s private interests is
neither significantly greater nor less than upon other

members of the class.9

The Ethics Board developed this test in recognition that the law
favors an official’s exercise of the official’'s public duties. As the
Attorney General has put it, “A pecuniary interest sufficient to
disqualify exists . . . where it is one which is personal or private
to the member, not such interest as he has in common with all
other citizens or owners of property, nor such as arises out of the
power of the [government] to tax his property in a lawful

manner.”10

FoUR. The sewer improvement produces a substantial personal
benefit to the trustee’s property interest that is not common to
all or at least to a sizeable portion of the village’s property
owners, and the village assesses the improvements’ to all of the
village’s property owners or at least to property owners who do
not benefit from the improvements ordered. The trustee should
not participate in discussions and actions that have as their goal
the transfer of the costs of the sewer improvements to the
trustee’s property to others in the village.

8 The issue here is whether the class of individuals affected by the
village board’s decision is large enough so that the interests of an affected
board member can be considered insignificant when compared to the all
affected interests in the class. This is not a question that can be answered
with mathematical precision. The effects, their magnitude, and the
identification of their beneficiaries are matters of fact. In the first instance,
it is the members of the village board who must determine those facts.

19  When determining whether the benefit of altering the sewer system is
limited to the twenty property owners who deposit waste into a force main or
a benefit for the entire village, you may account for these considerations: To
what extent is a sewer backup a public safety issue? To what extent is a

91992 Wis Eth Bd 22 96-8; 1990 Wis Eth Bd 20 4.

10 36 Op Att’y Gen 45 (1947). See also The Board of Supervisors of Oconto County v. Hall, 47
Wis. 208 (1879).
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sewer backup likely to contaminate ground water? To what extent is
publicity concerning a sewer backup likely to affect the village’s interest in
tourism? The overwhelming majority of the sewer system’s customers do not
have to purchase and maintain pumps and backflow valves, to what extent, if
any, should the deposit of waste into a force main be considered an initial
design error that the village should rectify? In the case of a sewer backup
onto the property from which waste is deposited into a force main, is the cost
of clean up borne entirely by the property owner or is the cost of clean up
borne by the village, in which case the village would benefit from a new
engineering solution?

If the village board’s action’s effect on a trustee’s interest is
speculative

910 We have also previously recognized that public policy supports a public
official’s exercise of official duties when the financial effect of an official
decision on the official’s personal interests is uncertain and speculative. In
1998, the question was whether a member of a city council could properly
vote on whether to extend public utilities to an area in which the member
owned a house. The Board said:

It is not clear that extension of service to the affected area or
retention of the status quo will result in a private benefit of
substantial value. You have indicated that the municipality is
likely to require a substantial payment from the owner of each
property to which water and sewer service is extended. On the
other hand, these households may avoid the cost of maintaining
wells and septic systems. Property values may be affected. The
private benefits and costs are several and, in part, offsetting. In
contrast, the public benefits from the provision of public water
and sewer service may include added groundwater protection and
improved public health. If a public official’s participation or
action on government policy is neither forbidden nor antagonistic
to public policy, then public policy favors a public official’s exercise
of his or her official duties.

98 Wis Eth Bd 01 10 (emphasis added). 11

11 gee, e.g., 1995 Wis Eth Bd 3 Y12; 8 Op Eth Bd 33 (1985). We also note the expression of
the legislature’s intent set out in §19.45 (1), Wisconsin Statutes. Although that portion of
the Ethics Code is addressed to state officials, we believe it has relevance to local officials
as well. In that section, the legislature has stated:

19.45 (1) The legislature hereby reaffirms that a state public official holds his
or her position as a public trust, and any effort to realize substantial personal
gain through official conduct is a violation of that trust. This subchapter does
not prevent any state public official from accepting other employment or fol-
lowing any pursuit which in no way interferes with the full and faithful dis-
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Advice

911 A member of the Village’s governing board may participate in the
consideration or decision about improvements the village will make to the vil-
lage’s sewage system and the financing of those improvements as follows:

1. If the sewer improvement does not personally and substantially benefit
the property interest of a village trustee, the trustee is disqualified
neither from participating in the designation of the sewer
improvement nor from determining how the improvement’s cost will be
met.

2. If the sewer improvement personally and substantially benefits the
property interest of a village trustee, but the improvement also confers
a substantial benefit on all or a sizeable portion of the village’s
property owners, the trustee is disqualified neither from participating
in the designation of the sewer improvement nor from determining
how the improvement’s cost will be met.

3. If the sewer improvement produces a substantial or personal benefit to
the trustee’s property interest that is not common to all or a sizeable
portion of the village’s property owners, but the village assesses the
improvements’ costs to the property owners who are the beneficiaries
of the improvement, the trustee is disqualified neither from
participating in the designation of the sewer improvement nor from
determining how the improvement’s cost will be met.

4, If the sewer improvement produces a substantial or personal benefit to
the trustee’s property interest that is not common to all or at least to a
sizeable portion of the village’s property owners, and the village
assesses the improvements’ costs to all of the village’s property owners
or at least to property owners who do not benefit from the

charge of his or her duties to this state. The legislature further recognizes that
in a representative democracy, the representatives are drawn from society and,
therefore, cannot and should not be without all personal and economic interest
in the decisions and policies of government; that citizens who serve as state
public officials retain their rights as citizens to interests of a personal or
economic nature; that standards of ethical conduct for state public officials
need to distinguish between those minor and inconsequential conflicts that are
unavoidable in a free society, and those conflicts which are substantial and
material; and that state public officials may need to engage in employment,
professional or business activities, other than official duties, in order to support
themselves or their families and to maintain a continuity of professional or
business activity, or may need to maintain investments, which activities or
investments do not conflict with the specific provisions of this subchapter.

Section 19.45 (1), Wisconsin Statutes.
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improvements ordered, the trustee should not participate in
discussions and actions that have as their goal the transfer of the costs
of the sewer improvements to the trustee’s property to others in the
village.

WR1158



Office of the Mayor

5520 Lacy Road

Fitchburg, WI 53711-5318

) Phone: (608) 270-4200
Fax: (608) 270-4212

THE CITY OF www.fitchburgwi.gov

Fitchburg

OFFICE OF THEMAYOR:

MEMORANDUM VIA EMAIL
TO: City Attorney, Mark Sewell

FROM: Mayor Shawn Pfaff

DATE: October 16, 2013

RE: Police and Fire Commission Ethics Opinion

CcC: Common Council, Tony Roach, Police and Fire Commission, Randy Pickering,

Thomas Blatter and Lisa Sigurslid

| have reviewed the letter dated October 3, 2013 from Jonathan Becker, Administrator
Division of Ethics and Accountability, Wisconsin Government Accountability Board in response to
your letter to him dated September 4, 2013. In his letter, Mr. Becker states that the Government
Accountability Board does not provide opinions or advice about whether past conduct may have
violated state statute. In order to fully and completely resolve the issue concerning actions taken
by the PFC, | hereby request that you provide the Mayor and Council with a legal opinion in this
matter.




B m Office of the City Attorney
THE CITY OF 5520 Lacy Road

" Fitchburg, WI 53711-5318

I C U rg Phone: (608) 270-4207

Fax: (608) 270-4212

OFFICE DETHECITYATIDRNEY Mark.sewell@fitchburgwi.qov

October 23, 2013

TO: Mayor Pfaff
FROM: Mark Sewell, City Attorney
RE: Opinion regarding Ethics Violation by PFC Members

You have requested an opinion from me pursuant to Wis. Stats., 19.59(5)(a) regarding whether
some members of the PFC may have violated Wis. Stats. 19.59(1), the State ethics code for local
government officials.  This request comes after receipt of a letter from the Government
Accountability Board (“GAB”) staff member Johnathan Becker dated October 3, 2013, (“Becker
Letter”) where GAB declines my request for an opinion on the matter but attempts to give some

limited guidance.

As you are generally aware, the issue involves the receipt of shirts and jackets by several PFC
members. One PFC member has resigned. Three PFC members have submitted letters
defending their positions to GAB.  Given the numerous letters by PFC members and statements

by others regarding the facts of the situation I will not recite them agaih.

Wisconsin Statutes 19.59 is the code of ethics for local government officials. PFC members are
local officials. Two sections of Wis. Stats 19.59 are implicated in the current situation. Those

sections are recited below.

&E‘—a‘.r"h ]
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19.59 Codes of ethics for local government officials, employees
and candidates.

(1)(a) No local public official may use his or her public position or
office to obtain financial gain or anything of substantial value for
the private benefit of himself or herself or his or her immediate
family, or for an organization with which he or she is associated.
This paragraph does not prohibit a local public official from using
the title or prestige of his or her office to obtain campaign
contributions that are permitted and reported as required by Ch. 11.

(1)(b) No person may offer or give to a local public official,
directly or indirectly, and no local public official may solicit or
accept from any person, directly or indirectly, anything of value if
it could reasonably be expected to influence the local public
official's vote, official actions or judgment, or could reasonably be
considered as a reward for any official action or inaction on the
part of the local public official. This paragraph does not prohibit a
local public official from engaging in outside employment.

GAB has issued Guideline 1219 which creates a test for compliance with these sections.

Regarding Wis. Stats. 19.59(1)(a) the GAB test is as follows:.

With respect to the item offered:

A. Is it being offered because of my public position?
B. Is it of more than nominal or insignificant value?
C. Is it primarily for my personal benefit rather than for the

benefit of my local unit of government?

If you answer “yes,” to all three questions, you may not accept the
item or service.

Regarding Wis. Stats. 19.59(1)(b) the test is as follows:

Would it be reasonable for someone to believe that the item or
service is likely to influence my judgment or actions or that it is a
reward for past action?

If you answer “yes,” you may not accept the item or service.
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OPINION REGARDING VIOLATION OF WIS. STATS. 19.59(1)(a)

Financial Gain for Private Benefit

Question A: Were the shirts and jackets given to PFC members because of their official

position?

Opinion: Yes. The shirts and jackets were clearly given to PFC members because
of their position as members of the PFC. The shirts and jackets in fact identify

members of the PFC.

Question B: Are the shirts and jackets are more than of nominal or insignificant value?

Opinion: Yes. GAB in formal opinions has found and advised that the term
"substantial value”" means anything of more than inconsequential or token value.
GAB has found that items such as free beer, wine, liquor, buffets, and the like
clearly have more than token value. See 1993 Wis. Eth Bd 8 attached as Exhibit
A. The jackets and shirts totaling approximately $100.00 are clearly of substantial

value.

Question C: Are the shirts and jackets primarily for a public benefit or for primarily a private

benefit?

Opinion: The shirts and jackets are primarily a private benefit. ~GAB formal
opinions as well as the Becker letter indicate that the local government decides
whether an item is for the public benefit. The larger question is who within the

local government decides?
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1993 Wis. Eth Bd 8 (Attached in full as Exhibit A) in regards to food at a conference states:

“Normally, a Wisconsin public official who is attending a
conference at the behest of his or her governmental unit may,
consistent with statutes administered by the Ethics Board, accept
meals, refreshment, and the like that are provided, sponsored, or
sanctioned by the event's organizer and authorized by the chief
executive or governing body of the unit of government of which
the official is a part. When a governmental unit authorizes an
official's attendance at a conference, it is usually fair to presume
that the official's attendance is in furtherance of a public purpose or
benefit and that the local government contemplates that the official
will partake fully of all the conference has to offer, including
forums and receptions that are sponsored or sanctioned by the
organization putting on the conference and that are intended for
and conducive to discussion of issues and activities pertinent to the
conference's purposes. These types of incidental events often are
an integral part of the educational and learning experience that
comes from attending a conference by affording an opportunity for
the informal exchange of ideas among officials.

In contrast, the presumption of a public purpose or benefit
does not exist with respect to social events that are not provided,
sponsored, or sanctioned by the conference organizer and not
authorized by the official's local governmental unit. Indeed, food
and drink offered at such events appear generally to be primarily of
private benefit to the official and should not be accepted.”

1992 Wis. Eth Bd 31 (Attached in full as Exhibit B) states:

“Normally, a Wisconsin public official who is attending a
conference at the behest of his or her governmental unit may,
consistent with statutes administered by the Ethics Board, accept
meals, refreshment, and the like that are provided, sponsored, or
sanctioned by the event's organizer and authorized by the chief
executive or governing body of the unit of government of which
the official is a part. When a governmental unit authorizes an
official's attendance at a conference, it is usually fair to presume
that the official's attendance is in furtherance of a public purpose or
benefit and that the local government contemplates that the official
will partake fully of all the conference has to offer, including
forums and receptions that are sponsored or sanctioned by the
organization putting on the conference and that are intended for
and conducive to discussion of issues and activities pertinent to the
conference's purposes. These types of incidental events often are
an integral part of the educational and learning experience that
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comes from attending a conference by affording an opportunity for

the informal exchange of ideas among officials”
Both of these formal opinions require either the approval of the chief executive or the governing
body of the unit of govemment. It is my opinion that to constitute a public benefit the City
through its council or mayor must have authorized the purchase of shirts and jackets for PFC

members.

Several PFC members argue that the City did authorize the shirts and jackets as Chief Pickering
was given the authority by the City unilaterally to approve up to $2500 in expenditures. The
PFC members contend the City in fact authorized Chief Pickering to purchase the shirts and

jackets.

City ordinance 10-307 allows a department head to sign purchase orders up to $2500, but only
for goods and services authorized by the adopted City budget. The City never budgeted for PFC
clothing.  Chief Pickering took funds from the unauthorized Jefferson account and funds

budgeted for the Chief’s personal clothing to purchase the shirts and jackets.

OPINION REGARDING VIOLATION OF WIS. STATS. 19.59(1)(b)
Influence Judgement

With regard to Wis. Stats. 19.59(1)(b) the GAB guideline asks:

“ Would it be reasonable for someone to believe that the item or
service is likely to influence my judgment or actions or that it is a
reward for past action?”

GAB analyses Section 19.59(1)(b) in the context of a vendor offering of a river boat cruise to

local government officials who have decision making power over purchasing from said vendor.
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1992 Wis Eth Bd 31 states:

«_..another concern arises in the circumstances you have described
because the organization paying for the river cruise is a vendor to
local governmental units. As a result, §19.59(1)(b), which
prohibits an official from accepting anything of value if it could be
reasonably expected to influence an official's vote, actions, or
judgment, also is pertinent. We note that it is likely that a vendor is
willing to pay for an event like the river cruise specifically in order
to influence official judgment in purchasing decisions by creating
good will and thus enhance business opportunities. We do not
possess enough facts to offer a concrete opinion as to how this
provision might apply in the present case. Important factors to
consider include the cost of the cruise, whether the vendor is
currently seeking business from the official’s local unit of
government and the official’s decision-making role in awarding
bids to the vendor. On the whole, absent a showing that only an
insignificant number of officials attending the event are not
responsible for making or approving purchasing decisions that
could involve the vendor’s goods, we advise that a vendor not
sponsor an event associated with your convention.”

Contflicting facts prevent me from making an opinion as to whether Chief Pickering and PFC
members are in violation of Wis. Stats. 19.59(1)(b). In the current situation it is up to a trier of
fact to determine whether, given that PFC members can fire and discipline Chief Pickering and
review his disciplinary decisions, a reasonable person could assume that the Chief was willing to
pay for shirts out of an unauthorized account and out of his own clothing allowance to create
good will with PFC members. If the trier of fact so concludes, then both the Chief and PFC

members may be in violation of Wis. Stats. 19.59(1)(b).

OPINION REGARDING THE ISSUE OF KNOWLEDGE

PFC members raise an additional issue not contained within the GAB guideline. PFC members
allege they had no knowledge the shirts and jackets were unauthorized by the City. The PFC

members point to the Police Chief in providing the Police Department logo, the Human
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Resources Director obtaining sizes, as well as the actions of the Fire Chief. PFC members claim
that they relied on City staff to advise them there was a problem in receiving the shirts and
jackets. The PFC members contend given the involvement of muitiple members of City staff,

PFC members were reasonable in assuming the shirts and jackets were authorized by the City.

The Becker letter shines no light on the question of knowledge, nor can I find a GAB opinion on
the matter. Looking to Wis. Stats. 19.59(1), the statute itself seems to impose an absolute duty
on public officials not to accept unauthorized items. At the same time, Wis. Stats. 19.59(5)(a)
provides a method wherein local government officials may request an opinion by either a local
ethics board or by the City Attorney prior to acting on a matter. Doing so creates a presumption
that the requesting official intended to comply with the statute. It is my opinion that the statute
does require local government officials to make reasonable inquiry before accepting an item but
that if the official makes reasonable inquiry, such intent to comply with the statute is a defense to

a charge of ethics code violation.

I am of the opinion that the level of inquiry is dependent on the facts of the case. It seems
illogical to intérpret the law to require local officials to consult the City Attorney every time they
receive an item connected with their duties. For example, when local officials receive per diem
checks, the mere fact that the checks are from the City of Fitchburg and are signed by the mayor,

finance director and clerk should be sufficient inquiry.

On the other hand, items that are ordinarily a private benefit such as food, clothing, tickets, travel
or trips, should require a higher level of inquiry prior to acceptance. The level of inquiry should
also be dependent upon the relationship between the local official and the individual or group

offering the item. Whether the local official oversees the offerer, or votes on contracts affecting
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the offerer, also affects the level of inquiry a local official should make prior to accepting an

item.

Conflicting statements by PFC members, the Fire Chief, the Human Resources Director and
others create questions of fact. I cannot therefore opine as to whether PFC members made
reasonable inquiry. Such a determination would have to be made by the Council in a removal
proceeding or by a jury in a State prosecution. In this case, it is up to a trier of fact to determine
whether or not the PFC members conducted a reasonable inquiry prior to accepting shirts and

jackets.

CONCLUSION

According the GAB test for compliance with Wis. Stats. 19.59(1)(a), PFC members should not
have accepted shirts and jackets. Whether the Fire Chief and PFC members who accepted
shirts and jackets violated Wis. Stats. 19.59(1)(b) depends on whether it could be reasonable for
someone to believe that the Fire Chief was attempting to create good by providing PFC members
with shirts and jackets, using funds from the Chief’s personal clothing account or from the

unauthorized Jefferson account.

However, under either Wis. Stat. 19.59(1)(2a) or (b), if PFC members made reasonable inquiry
before accepting the shirts and jackets, and upon reasonable inquiry assumed the shirts and

jackets were authorized by the City, then those PFC members by attempting to comply with the

ethics code should not be found to have violated the code.

Because of the facts involved, to determine whether the State ethics code for local government

officials was violated, the matter would have to be heard in some venue where the involved
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individuals are heard and their testimony weighed. The primary questions to be reviewed would
be whether PFC members made reasonable inquiry under the cirm’lmstances prior to accepting
the shirts and jackets, and whether a reasonable person could believe that Chief Pickering in
- — -providing-ofshirts—and—jackets to-PEC-members-attempted -in—some-way- to—influence the

" judgment of those members.



EXHIBIT A

1993 Wis Eth Bd 8
LOCAL CODE -- MEALS, LODGING, TRAVEL AND ENTERTAINMENT

A law firm should not sponsor a dinner or hospitality suite at a conference of
local government officials if more than an insignificant number of the officials
attending are responsible for making or approving purchasing decisions that
could involve the firm. OEB 93-8 (November 3, 1993)

Facts
[1]  This opinion is based upon these understandings:

- a. You write on behalf of a law firm that represents a number of
local governmental units.

b. Each year a statewide association whose membership com-
prises officials of the local governmental units holds a
convention attended by local public officials.

Questions

(2] The Ethics' Board undersﬁands your questions to be:

1. To what extent, if at all, does the Code of Ethics for Local
Officials restrict vendors' sponsoring of hospitality suites
offering food and drink without charge to local public officials
attending the convention?

2. To what extent, if at all, does the Code of Ethics for Local
Officials restrict vendors' sponsoring or offering a dinner to
local public officials in connection with the convention?

Discussion

[3] Although the statutory provisions that are pertinent to discussion of your
questions are clear, their application to any given situation will be dependent
on specific facts and circumstances. Your questions are broad in nature. In
this circumstance, the Ethics Board can provide general guidance as to what
the law means, but cannot provide advice on every situation that could arise.

[4) Section 19.59, Wisconsin Statutes, establishes a code of ethics for local
government officials. The elected officials of the local governmental units
your firm represents are covered by this code. See §19.42(7w), (Tw), (7x),
Wisconsin Statutes.! Section 19.59 contains two provisions pertinent to the
questions you have asked. Section 19.59(1)(a), Wisconsin Statutes, provides:

1 Section 19.42(7u), (7w), and (7x) provide:



19.59 Codes of ethics for local government officials,
employes and candidates. (1)(a) No local public official may
use his or her public position or office to obtain financial gain or
anything of substantial value for the private benefit of himself
or herself or his or her immediate family, or for an organization
with which he or she is associated. This paragraph does not pro-
hibit a local public official from using the title or prestige of his
or her office to obtain campaign contributions that are permitted
and reported as required by Ch. 11.

[5]  Section 19.59(1)(b), Wisconsin Statutes, provides:

19.59(1)(b) No person may offer or give to a local public official,
directly or indirectly, and no local public official may solicit or
accept from any person, directly or indirectly, anything of value
if it could reasonably be expected to influence the local public
official's vote, official actions or judgment, or could reasonably
be considered as a reward for any official action or inaction on
the part of the local public official. This paragraph does not
prohibit a local public official from engaging in outside
employment.

Section 19.59(1)(a) 's prohibitions apply only to local officials. Section
19.59(1)(b) 's prohibitions apply both to local officials as well as to any per-
sons offering or providing items to an official.

(6] Hospitality suites and dinners underwritten by non-vendors
For twelve or more years the Ethics Board has found, and so advised, that

the term "substantial value" means anything of more than inconsequential or
token value.2 Free beer, wine, liquor, buffets, and the like clearly have more
than token value.

19.42(7u) "Local governmental unit" means a political subdivision of this state, a special
purpose district in this state, an instrumentality or corporation of such a political subdivision
or special purpose district, a combination or subunit of any of the foregoing or an
instrumentality of the state and any of the foregoing.

(7w) "Local public office” means any of the following offices, except an office specified in
sub. (13):

{a) An elective office of a local governmental unit.

(b) A county administrator or administrative coordinator or a city or village manager.

(¢) An appointive office or position of a local government in which an individual serves for
a specified term, except a position limited to the exercise of ministerial action or a position
filled by an independent contractor.

(d) An appointive office or position of a local government which is filled by the governing
body of the local government or the executive or administrative head of the local government
and in which the incumbent serves at the pleasure of the appointing authority, except a
clerical position, a position limited to the exercise of ministerial action or a position filled by
an independent contractor.

(7x) "Local public official” means an individual holding a local public office.

2 See, e.g., 7 Op. Eth. Bd. 2 (1983); 5 Op. Eth. Bd. 99 (1982), 73, 58 (1981).



Normally, a Wisconsin public official who is attending a conference at the
behest of his or her governmental unit may, consistent with statutes
administered by the Ethics Board, accept meals, refreshment, and the like
that are provided, sponsored, or sanctioned by the event's organizer and
authorized by the chief executive or governing body of the unit of government
of which the official is a part.? When a governmental unit authorizes an
official's attendance at a conference, it is usually fair to presume that the
_official's attendance is in furtherance of a public purpose or benefit and that
the local government contemplates that the official will partake fully of all
the conference has to offer, including forums and receptions that are spon-
sored or sanctioned by the organization putting on the conference and that
are intended for and conducive to discussion of issues and activities pertinent
to the conference's purposes. These types of incidental events often are an
integral part of the educational and learning experience that comes from
attending a conference by affording an opportunity for the informal exchange
of ideas among officials.

In contrast, the presumption of a public purpose or benefit does not exist with
respect to social events that are not provided, sponsored, or sanctioned by the
conference organizer and not authorized by the official's local governmental
unit. Indeed, food and drink offered at such events appear generally to be
primarily of private benefit to the official and should not be accepted.

[7] Hospitality suites and dinners sponsored by vendors
Although the above analysis is generally applicable, an additional concern

arises in the circumstances you have described because your law firm is a
vendor of legal services to local governmental units.t As a result,
§19.59(1)(b), which prohibits an official from accepting anything of value if it
could be reasonably expected to influence an official's vote, actions, or
judgment, also is pertinent. We note that it is likely that a vendor is willing
to pay for an event like a hospitality suite or dinner specifically in order to
influence official judgment in purchasing decisions by creating good will and
thus enhance business opportunities. We do not possess enough facts to offer
a concrete opinion as to how this provision might apply in a particular case.
Important factors to consider include the cost of the event, whether the
vendor is currently seeking business from the official’s local unit of gov-
ernment and the official’s decision-making role in awarding bids to the
vendor.b

On the whole, if a significant number of officials attending an event are
responsible for making or approving purchasing decisions that could involve
the vendor's goods, we advise that a vendor not sponsor an event associated

3 See Ethics Board Guideline Eth 222, See also 1992 Wis Eth Bd 17; 1992 Wis Eth Bd 09.

4 Because your letter asks about local, and not state, officials, the lobbying law, Ch. 13,
subch. ITI, Wisconsin Statutes, does not come into play.

5 See 1992 Wis Eth Bd 31.



with a convention even if the event is sanctioned by the convention. In any
event, an individual official should not accept food and drink of exceptional
value from a vendor if the official is in a position to influence the purchase of
goods or services from the vendor.

Advice

[8] The Ethics Board advises that a law firm should not sponsor a dinner or
hospitality suite at a conference of local government officials if more than an
ingignificant number of the officials attending are responsible for making or
approving purchasing decisions that could involve the firm,



EXHIBIT B

1992 Wis Eth Bd 31
LOCAL CODE - INFLUENCING OFFICIAL JUDGMENT; LOCAL CODE -
MEALS, LODGING, TRAVEL & ENTERTAINMENT

- A vendor should not sponsor a river cruise for local public officials attending
a convention if more than an insignificant number of the officials attending
are responsible for making or approving purchasing decisions that could
involve the vendor’s goods. OEB 92-31 (November 25, 1992)

Facts
[1]  This opinion is based upon these understandings:

a. You write on behalf of an association whose members are
local public officials.

b. The association will be holding its convention at a future
date.

c. The association wants to sponsor a river cruise on the first
night of the convention with a bar and entertainment.

d. A private business, which is a vendor to a number of local
governmental units, has offered to pay the cost of the river
cruise for all members of the association attending the
convention as well as the members' spouses.

Question

[2]  The Ethics Board understands your question to be:

Does the Ethics Code place any restrictions on a vendor's pro-
viding a river cruise to local public officials attending your
association's convention?

Discussion

[3]  The two provisions of the Ethics Code for local officials most pertinent
to your question are §19.59(1)(a) and (b), Wisconsin Statutes. Section
19.59(1)(a) provides that no local public official may use his or her public
position or office to obtain financial gain or anything of substantial value for
private benefit.! Section 19.59(1)(b), Wisconsin Statutes, provides that no

1 §19.69(1)(a), Wisconsin Statutes, provides:

19.59 Codes of ethics for local government officials, employes and
candidates. (1)(a) No local public official may use his or her public position
or office to obtain financial gain or anything of substantial value for the
private benefit of himself or herself or his or her immediate family, or for an
organization with which he or she is associated. This paragraph does not



person may give to a local public official, and no local public official may
accept, anything of value if it could be reasonably expected to influence the
local public official’s vote, official actions or judgment or reasonably be con-
sidered as a reward for any official action or inaction on the part of the local
official.2

[4] Section 19.59(1)(a)

Your question presumes that the individuals about whom you ask are local
public officials. It appears that the officials attending the association’s con-
vention would be in attendance and receiving the river cruise as a result of
their holding local public office. It also appears that the river cruise has sub-
stantial value. The question then is whether the benefit realized from the
payment of the cruise expense is of private benefit to the officials or of public
benefit.

[5] Normally, a Wisconsin public official who is attending a conference at
the behest of his or her governmental unit may, consistent with statutes
administered by the Ethics Board, accept meals, refreshment, and the like
that are provided, sponsored, or sanctioned by the event's organizer and
authorized by the chief executive or governing body of the unit of government
of which the official is a part.? When a governmental unit authorizes an
official's attendance at a conference, it is usually fair to presume that the
official's attendance is in furtherance of a public purpose or benefit and that
the local government contemplates that the official will partake fully of all
the conference has to offer, including forums and receptions that are spon-
sored or sanctioned by the organization putting on the conference and that
are intended for and conducive to discussion of issues and activities pertinent
to the conference's purposes. These types of incidental events often are an
integral part of the educational and learning experience that comes from
attending a conference by affording an opportunity for the informal exchange
of ideas among officials.

[6] In contrast, payment of an expense for an foicial’s spouse is unlikely
in these circumstance to be of public rather than private benefit, and we
advise that this not be done.

prohibit a local public official from using the title or prestige of his or her
office to obtain campaign contributions that are permitted and reported as
required by ch. 11.

2 §19.59(1)(b), Wisconsin Statutes, provides:

(b) No person may offer or give to a local public official, directly or
indirectly, and no local public official may solicit or accept from any person,
directly or indirectly, anything of value if it could reasonably be expected to
influence the local public official's vote, official actions or judgment, or could
reasonably be considered as a reward for any official action or inaction on the
part of the local public official. This paragraph does not prohibit a local
public official from engaging in outside employment.

3 See Ethics Board Guideline Eth 222. See also 1992 Wis Eth Bd 17; 1992 Wis Eth Bd 09.



[7]  Section 19.59(1)(b)

Although the above analysis is generally applicable, another concern arises
in the circumstances you have described because the organization paying for
the river cruise is a vendor to local governmental units.4 As a result,
§19.59(1)(), which prohibits an official from accepting anything of value if it
could be reasonably expected to influence an official's vote, actions, or
judgment, also is pertinent. We note that it is likely that a vendor is willing
to pay for an event like the river cruise specifically in order to influence offi-
cial judgment in purchasing decisions by creating good will and thus enhance
business opportunities. We do not possess enough facts to offer a concrete
opinion as to how this provision might apply in the present case. Important
factors to consider include the cost of the cruise, whether the vendor is cur-
rently seeking business from the official’s local unit of government and the
official's decision-making role in awarding bids to the vendor. On the whole,
absent a showing that only an insignificant number of officials attending the
event are not responsible for making or approving purchasing decisions that
could involve the vendor’s goods, we advise that a vendor not sponsor an
event associated with your convention.

Advice

[8] A vendor should not sponsor a river cruise for local public officials
attending a convention if more than an insignificant number of the officials
attending are responsible for making or approving purchasing decisions that
could involve the vendor’s goods.

4 Because your letter asks about local, and not state, ofﬁci‘als, the lobbying law, Ch. 13,
subch. III, Wisconsin Siatutes, does not come into play.



= | =1 —
[BFitchburg

OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: City of Fitchburg
FROM: Mark Sewell, City Attorney
DATE: April 8, 2015
RE: Absences, Abstentions, Quorums, Vacancies, Voting
ENTITY NUMBER QUORUM VOTESNECESSARY TO PASSA
OF (regardless of MEASURE
MEMBERS absence or
vacancy)
Common Council 8 6 - Confirmation: 5 (mgjority of al the
(plus mayor) | (2/3) members)
(Not including - Amendments to Mayor’'s Proposed
Mayor) Budget: 5 (mgjority of al the members)
(less may - Adoption of the Budget: 5 (majority
compel of al)
attendance) - Budget Veto Override: 6 (2/3)
- Modify Total Budget: 6 (2/3)
- Adoption of Tax Levy: 6 (2/3)
- Approve Zoning: 3/4 (of members
present and voting)
- Condemn Land: 7 (4/5 of all)
- Other Unspecified Matters: majority
(of members present and voting)
*Note: other voting provisions exist
*Mayor may vote to cause/break a tie
or to effect result (to defeat/attain a
result)
Agricultureand 7 4 Magjority of members present and
Rural Affairs voting
Architectural 7 4 Majority of the 7 voting members
Control Commission (voting or non-
voting)
Police and Fire 5 3 Magjority of members present and
Commissioners voting
Board of Review 5 3 Majority of members present (an




MEMORANDUM

abstention is counted as a negative
vote)

Board of Public 5 3 Majority of members present and
Works voting
Broadband 7 4 Magjority of members present and
Telecommunications voting
Commission
Civil Service 3 2 Majority of the members present (if 2
Commission are present and 1 abstains, 1 votes in
the affirmative, the motion passes)
Commission on 7 4 Majority of the members are present
Aging and voting
Community 7 4 Majority of those present (an abstention
Development would result in a negative vote
Authority
Finance Committee | 3 2 Magjority of the members present and
(at least) (majority) voting (if 2 are present and 1 abstains, 1
vote in the affirmative, the motion
passes)
Landmarks 5 3 Magjority of members present and
Preservation voting
Commission
Park Commission 7 4 Majority of members present and
voting
Personnel 3 2 Magjority of members present and
Committee (at least) (majority) voting (if 2 are present and 1 abstains, 1
votes in the affirmative, the motion
passes)
Plan Commission 7 4 4 of the members who have voting
(voting or non- | power
voting)
Resource 7 4 Majority of the members present and
Conservation voting
Commission
Public Safety and 3 2 Magjority of members present and
Human Services (at least) (majority) voting (if 2 are present and 1 abstains, 1
Committee votes in the affirmative, the motion
passes)
Special Committees | Asset Majority of Majority of members present and
members voting
Transportation and | 7 4 4 of the members who have voting

Transit Commission

power




MEMORANDUM

Zoning Board of
Appeals

5 Concurring vote of 4 members to
(and 2 reverse any order, requirement,
alternates) decision, or determination of any

administrative official, or to decide in
favor of applicant if required to act
under an ordinance or to effect any

variation in an ordinance

Fractions: Votes of a single member cannot be split; therefore, when applying
fractional voting requirements to the number of members of a group, all resulting
fractions must be raised to the next highest whole number.

Vacancies. Quorums are not affected by vacancies or absences.

“Entire Group”: When an ordinance / statute requires that the number of votes
necessary to pass a measure is a specific number of the entire group, that number
of votes necessary remains unchanged despite an individua member’s absence,
abstention or vacancy.

“Members Present”: When an ordinance / statute requires that the number of
votes necessary to pass a measure is a specific number of the members present,
then a member’ s absence or vacancy could reduce that number of votes necessary.
An abstention would not change the number of votes necessary to pass a measure,
but, an abstention could negatively affect that outcome.

“Members Present and Voting”: When an ordinance / statute does not
specifically provide whether the number of votes needed to pass a measure
reguires a certain number of the entire group, or of those present, then the number
of votes necessary is the specific number of those members present and voting.
Therefore, an abstention, absence or vacancy could reduce the number of votes
necessary to pass the measure.
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THE CITY OF

Fitchburg

[PARK RECREATION & FORESTRY

Date: April 22, 2015

To: Common Council
From: Scott Endl - Director
Subject: Council Orientation

Dear Common Council Members,

Congratulations on being elected by the residents of the City of Fitchburg to serve as Mayor
Common Council Alders.

Please find enclosed information as it relates to your Park, Recreation & Forestry Department. This
information includes our mission statement, a condensed host report of the department including
staff, budget information and parkland resources. Also find included a summary of areas managed
by the department and direct contacts for those areas of management. Please feel free to contact
staff listed or me at any time regarding any of these service areas.

Please note that as of August 2010 Park/Forestry Maintenance operations falls under the
management of the City Engineer/Director of Public Works.

In closing, if interested, please contact me to set up a time to discuss the Parks, Recreation &
Forestry Department in more detail. This time would be utilized to discuss department goals and
initiatives, a short park tour would also be included.

Thanks again for your time, do not hesitate to give me a call at anytime.

Best of luck!!!



Vision, Mission, and Values Statements
Park, Recreation, and Forestry Department

Vision

Create an ideal system of patks, open spaces, trails, forest, and other natural areas, along with high quality recreational
opportunities, that will enhance the health and quality of life for all ages and interests and promote a strong sense of
community.

Mission

Provide an exceptional and diverse system of trails, parks, open spaces, and recreational facilities that are safe, accessi-
ble, affordable, well-planned and maintained, which meet the needs of the community.

Enhance the quality of life for Fitchburg residents of all ages by offering a variety of affordable and lifelong

recreational opportunities and special events.
Understand the environment of the urban forest and use best management practices to assure that the urban forest is
maintained in good health, that risk of injury and property damage is minimized, and to maximize the benefits that the

urban forest provides to the community and its citizens through diversity and function.

Conserve, protect and enhance Fitchburg’s most valued natural, cultural, and historical resources for generations to
come.

Values

Maintain and promote stewardship of the natural environment to promote appreciation among members of the
community.

Provide recreational programs enjoyable to the community at large so citizens can learn new skills while meeting
neighbots.

Provide outstanding public services and relations.
Promote citizen involvement in the development, itmprovement, and maintenance of the City’s parks and open spaces.
Make fiscally responsible and professional decisions.

Use equitable standards when planning for recreation programs and future parks.
Maintain intet-agency and community partnerships.

Acknowledge contributions and accomplishments made by City staff.

Committed to public and employee safety.
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[PARKRECREATONG FORESTRY Management Areas

Scott Endl — Director 270-4288 cell 206-5885 scott.endl@fitchburgwi.gov
Park advocacy, development

Management of Comprehensive Park, Open Space, and Recreation
Plan/Conceptual Park & Open Space Proposal

Park, Recreation & Forestry Commission staff contact

Recreation and Community Center policy

Oak Hall Cemetery sexton

Community outreach — education

Partnership development with private and other public sector entities
Federal, State, and County grant initiatives

VVVVVYVY VYV

Chad Sigl — Recreation/Community Center Director 270-4286
chad.sigl@fitchburgwi.gov
» Day to day recreational program management and development
» Community Center policy/customer management
» Multi jurisdictional partnership development - recreational program offerings
» Recreational web page management

Tony King — Recreational Aide 270-4285 tony.king@fitchburgwi.gov
» Management of recreational program registrants
» Management of Community Center customers/users
» Assist with day to day organization of recreational programs
» Management of park shelter rental customers

Ed Bartell — City Forester/Naturalist 270-4289 ed.bartell@fitchburgwi.gov
Management of tree inventory — list of trees in public right of way and public lands
Management of Emerald Ash Bore Readiness and Response Plan

Gypsy Moth control measures and other insect/decease issues public/private
Management of hazardous trees

Woodlot/Prairie management and restoration

Wildlife related issues

Management of public education and volunteer efforts

VVVYYY

Position is vacant — LTE Park/Forestry Assistant 270-4287
» Management of McGaw Park Master Plan project
» Management of Moraine Edge Park Master Plan Project
» Management of Public and Heritage tree inventory
» Park, Forestry and Natural Resources web page management

Park/Forestry Maintenance operations fall under the management of the City
Engineer/Public Works Director

Johren Frydenlund — Park/Forestry Maintenance Supervisor — 575-2918
johren.frydenlund@fitchburgwi.gov
» Day to day park/forestry maintenance operations
» Park facility maintenance — shelters, playgrounds, athletic fields, prairies, and
woodlots
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Parks, Recreation & Forestry Host Report
City of Fitchburg Population 2015: 26,090

Director Parks, Recreation & Forestry: Scott Endl
Recreation/Community Center Director: Chad Sigl
Recreational Aide: Tony King

Urban Forester/Naturalist: Ed Bartell (24 hours per week)

VVVYY

» 1 (6 month) LTE Park/Forestry Assistant — Vacant

> 2 — Community Center Maintenance/Attendants (20 hours per weekend)

Park Maintenance Operations under the Management of City Engineer/Public
Works Director/Department

Park/Forestry Maintenance Supervisor: Johren Frydenlund
Park Maintenance worker: Andy Shackleton

Park Maintenance worker: Mike Mahal

Park Maintenance worker: Norbert Staszak

1 (9 month) LTE Park/Forestry Maintenance: Mark Jones
3 (3 month) LTE Park Maintenance seasonal
1 summer weekend Splashpad attendant — 12 hours a weekend

BUDGET INFORMATION

2008 budget: $865,117

2009 Budget: $913,710

2010 Budget: $923,077

2011 Budget: $935,805 2011 revenues: $150,077
2012 Budget: $1,055,277 2012 revenues: $183,710
2013 Budget: $1,087,233 2013 revenues: $183,078
2014 Budget: $1,130,181 2014 revenues: $200,210
2015 Budget: $1,089,713

» Parks Maintenance: $806,418
> Recreation & Leisure: $283,295

YVVV VVVYV

GENERAL PARKS INFORMATION — 507 acres

23 Neighborhood parks totaling 123 acres

6 Area parks totaling 71 acres

2 Community parks totaling 124 acres

6 Special areas totaling acres 83 acres

4 Natural areas/wood lots) 106 acres

1 Splashpad — McKee Farms Park

Over 20 miles of bike trails throughout the park system

YVVVYVYYVYYVY
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