DECLARATION OF CONDITIONS AND RESTRICTIONS FOR

MAINTENANCE OF STORMWATER MANAGEMENT MEASURES

RECITALS:











A.
_______________(“Owner”) is the owner of ____________________ more
particularly described on Exhibit A attached hereto (the “Property”).

B.
Owner desires to construct stormwater management measures on the Property 
in accordance with certain plans and specifications approved by the 
City of Fitchburg (the “City”).

C.
The City requires Owner to record this Declaration of Conditions
and Restrictions for Maintenance of Stormwater Management 
Measures (this “Declaration”) regarding maintenance of certain 
stormwater management measures (“Stormwater Management Measures”) 
to be located on the Property all as more particularly described in Exhibit A
and shown on Exhibit B. Owner agrees to maintain the Stormwater 
Management Measures and to grant to the City the rights set forth below.

NOW, THEREFORE, in consideration of the declarations herein and other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the owner agrees as follows:




1.
Maintenance.  Owner and its successors and assigns shall be responsible to 
repair and maintain the Stormwater Management Measures located on the Property in good condition and in working order and such that the measures comply with approved plans on file with the City.  Said maintenance shall be at the Owner’s sole cost and expense.  Owner will conduct such maintenance or repair work in accordance with all applicable laws, codes, regulations, and similar requirements.  Specific maintenance tasks and their schedules shall be conducted in accordance with Exhibit A.
2.
Easement to City.  If Owner fails to maintain the Stormwater Management Measures as required in Section 1, then the City shall have the right, after providing Owner with written notice of the maintenance issue (each, a “Maintenance Notice”) and thirty (30) days to comply with the City’s Maintenance Notice, to enter the Property in order to conduct the maintenance specified in the Maintenance Notice.  The City will conduct such maintenance work in accordance with all applicable laws, codes, regulations, and similar requirements and will not unreasonably interfere with Owner’s use of Property.  All costs and expenses incurred by the City in conducting such maintenance may be charged to Owner by placing the amount on the tax roll for the Property as a special assessment in accordance with Section 66.0703, Wis. Stats.

3. 
Term/Termination.  The term of this Declaration shall commence on the date that this Declaration is field of record with the Register of Deeds Office for Dane County, Wisconsin, and except as otherwise herein specifically provided, shall continue in perpetuity.  Notwithstanding the foregoing, this Declaration may be terminated by recording with the Register of Deeds Office for Dane County, Wisconsin, a written instrument of termination signed by the City and all of the then-owners of the Property.

4.
Miscellaneous.  

(a) Notices.  Any notice, request or demand required or permitted under this Declaration shall be in writing and shall be 

deemed given when personally served or three (3) days after the same has been deposited with the United States Post Office, registered or certified mail, return receipt requested, postage prepaid and addressed as follows:

If to Owner:

If to the City:
City Engineering Division



5520 Lacy Road



Fitchburg, WI  53711



Attn:  City Engineer



Any party may change its address for the receipt of notice by written notice to the other.

(b) Governing Law.  This Declaration shall be governed and construed in accordance with the laws of the State of Wisconsin.
(c) Amendments or Further Agreements to be in Writing.  This Declaration may not be modified in whole or in part unless such agreement is in writing and signed by all parties bound hereby.

(d) Covenants Running with the Land.   All of the easements, restrictions, covenants, and agreements set forth in this Declaration are intended to be and shall be construed as covenants running with the land, binding upon, inuring to the benefit of, and enforceable by the parties hereto and their respective successors and assigns.

(e) Partial Invalidity.  If any provisions, or portions thereof, of this Declaration or the application thereof to any person or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this Declaration, or the application of such provision, or portion thereof, to any other persons or circumstances shall be affected thereby and each provision of this Declaration shall be valid and enforceable to the fullest extend permitted by law.
IN WITNESS WHEREOF, we have hereunto set our hands and seals this ____ day of  ______________________, 20 __.
______________________________

Owner:
By: ___________________________

STATE OF WISCONSIN )




)  ss

COUNTY OF DANE
)

Personally came before me this ____ day of _________________, 20__, the above named _______________________________, to me known to be the person who executed the foregoing instrument and acknowledged the same.

_________________________________________

NOTARY PUBLIC SIGNATURE
_________________________________________

PRINTED NAME OF NOTARY PUBLIC

My Commission Expires:  ____________________

Drafted by: _____________
_____________
EXHIBIT A

Stormwater Management Maintenance Measures
Legal Description of Property:
_______________________________________________________________________________
Tax Parcel Numbers: ______________________________________________________________
Stormwater Management Measures Included in this Agreement (as shown on the attached Erosion Control Plan, Grading Plan, and Utility Plan, hereby made a part of Exhibit B):

· All site storm sewer pipes and structures
· Infiltration Trenches/Ponds

· Stormwater Conveyance Channel
· __________ oil and grease inlet filters

· __________ proprietary device for Total Suspended Solids (TSS) Control (ie: Stormceptor, CDS, or equal)

· Pervious pavement system (poured-in-place concrete, poured-in-place asphalt, concrete pavers, brick pavers, plastic grid pavers – specify which are included)

Specific Maintenance Requirements:

Short Term Maintenance (during construction and/or restoration):
· The building construction contractor at the owner's expense or as agreed to by the owner and contractor shall perform inspection of all facilities during construction and until site stabilization.

· Inspections during construction shall be weekly and/or after a rainfall event of 0.5" or more.

· Repairs necessary to restore the facility to design performance will be made within 48 hours of the inspection.

· Deficiencies include, but are not limited to, rill erosion, sediment deposition in the infiltration pond or behind perimeter control, and deposition of sediment on the tracking pad.

· Tracking on the public right-of-way shall be inspected regularly during days that construction traffic is leaving the construction site.  Any excessive sediment tracked onto the public right-of-way shall be scraped immediately.  Thorough sweeping, with appropriate equipment that physically picks up and removes the sediment (vs. pushing it to other locations within the public right-of-way) shall be conducted at the end of each working day during construction activities.

Long Term Maintenance:

· Inspector qualifications for Long Term Maintenance:  Inspectors under this item shall maintain a current Registered Professional Engineer License in the State of Wisconsin or possess an alternate certification approved by the City of Fitchburg’s Public Works Department.
· All stormwater provisions constructed as part of this project are permanent in location and function over time. The constructed stormwater provisions such as infiltration ponds, inlet filters, and storm structures shall not be removed or significantly altered without written permission from the City of Fitchburg’s Public Works Department.  Owner shall maintain records of inspections and maintenance as described below in accordance with Chapter 30 – Article II of the City of Fitchburg Municipal Code of Ordinances.  Inspections and maintenance reports shall be submitted to the City of Fitchburg’s Public Works Department on an annual basis.
· An operation and maintenance plan shall be developed that is consistent with the purposes of the infiltration device, its intended life, safety requirements and the criteria for its design. The plan shall be developed for inspection, operation and maintenance of the device. The plan shall assign responsibility for activities and the qualifications of the personnel performing the work.
[REMOVE SECTIONS THAT ARE NOT APPLICABLE TO YOUR SITE AND ADD ADDITIONAL SECTIONS AS NECESSARY]

STORM SEWER

· Proprietary sedimentation devices shall be installed and maintained in a manner consistent with laboratory testing and modeling assumptions used to predict effectiveness. This includes the following requirements: the device shall be installed in accordance with manufacturer recommendations; the installed device shall be equipped with an internal or external bypass to divert flows in excess of the design treatment flow rate.

· Storm structures outfitted with devices to capture total suspended solids (TSS) shall be inspected semi-annually in early spring and early fall.  Cleaning of TSS and other debris shall be performed anytime the sediment in the unit reaches 8 inches in depth or the volume exceeds 15% of the total storage volume.

· Visual inspection of components shall be performed and debris removed from inlets and storm sewer manholes.
· Repair inlet/outlet areas that are damaged or show signs or erosion.
· Rip-rap shall be replaced as necessary.
· Repairs must restore the component to the specifications of the original plan.
PERMEABLE PAVEMENT

· Pervious pavement systems shall be inspected at least twice per year.  Inspections are recommended to be made during and after heavy rainfalls (eg: 2.9” or more over the area of the pervious pavement system within a 24 hour period).  An alternative to inspecting during heavy rainfalls would be to apply sufficient water onto the pervious pavement system to simulate a heavy rainfall.  Inspection of the permeable pavement system shall be conducted to evaluate the following:

· Pavement Condition – Inspect permeable pavement surfaces for settlement, deformation or cracking.

· Surface Infiltration – Inspect permeable pavement surfaces for sedimentation or evidence of ponding.

· Drainage – Inspect observation wells 72 hours after a rain event of 0.5 inches or greater to verify that the aggregate storage reservoir is draining down effectively.

· Outfalls - Inspect underdrain outfall locations for obstructions and erosion.

· Run-on Areas – Inspect run-on areas for adequate cover and stability.

· Clean the pervious pavement at least twice per year (once in early spring and once in late fall) using industry recommended methods, such as regenerative air or vacuum sweeping. After vacuuming, the pervious pavement system shall be tested and inspected again for ponding. If ponding still occurs, the owner shall coordinate the necessary repairs and/or replacement as approved by the City of Fitchburg’s Public Works Department.
· To prevent surface clogging, clean the permeable pavement when the following conditions are observed: 

· Excessive surface ponding after a storm event.
· Surface overflows during routine storm events. 

· Substantial areas with visible accumulation of sediment or debris.
· Clean conventional pavements in run-on areas prior to spring storm events. For run-on ratios greater than 3:1, clean conventional pavements at least once in the early spring and at least once in the late fall.

· Repair any settlement, deformations or cracking that are significant enough to adversely impact the water quality function of the system.

· Repair blocked, restricted or eroding underdrain outfalls.

· Repair and/or replant eroding run-on areas.
· For permeable pavers/blocks with joints that are filled with aggregate:

· Replenish the joint aggregate in accordance with industry recommendations.

· If necessary, remediate the system by extracting accumulated debris and aggregate from the joints using a vacuum and re-filling the joints with new aggregate.

· For porous asphalt and pervious concrete, repairs may be done with conventional impervious materials if the total impervious repair areas do not exceed 10% of the original permeable surface area and runoff from the repair areas will run on to adjacent permeable areas. The 10% threshold may only be exceeded if design calculations confirm that the system is still able to accept the full loading for which it was originally designed.
· The following activities shall be prohibited from occurring on the permeable pavement surface: temporary or permanent stockpiling of soil, snow or other material that can potentially cause or contribute to clogging; application of pavement seal-coating; application of sand for deicing.

· If the pavement surface infiltration rate is questionable at any time during the effective life of the pavement, the administering authority may require infiltration rate testing to verify that the surface infiltration rate is no lower than 10 in/hr. If the surface infiltration rate is lower than 10 in/hr, appropriate action shall be taken to restore the infiltration rate to an acceptable level based on the remaining effective life of the pavement.

· If verification of in place pavement surface infiltration rates is necessary, conduct pavement surface infiltration rate testing per ASTM C1701 Standard Test Method for Infiltration Rate of In Place Pervious Concrete for pervious concrete and porous asphalt, ASTM C1781 Standard Test Method of Surface Infiltration Rate of Permeable Unit Pavement Systems for permeable pavers/blocks or other methods approved by the City of Fitchburg.

· Repairs must restore the component to the specifications of the original plan.
· All inspection, infiltration testing and maintenance activities shall be documented in written reports, and shall be submitted to the City as part of the Annual Maintenance Report. 
INFILTRATION TRENCH

· Perform monthly physical inspections from April through October during the first year of operation. 

· Accumulated material or debris on the surface of the infiltration trench shall be removed immediately when discovered. 

· Snow shall not be placed in the effective infiltration area. It may be placed on the pretreatment area. 

· Any outlet structure, pipe or swale shall be cleaned of accumulated material or debris immediately when discovered, or at least twice each year. 

· Water depth in the observation pipe shall be measured and recorded twice per year at 72 to 80 hours after a rainfall event of 0.5 inches or more during a 24-hour period. Water depth in the observation pipe existing 72 hours after any storm event indicates additional monitoring may be needed to determine if maintenance or corrective action is necessary. The infiltration trench will be considered to be failing if observation of water depth shows that less than 90% of the trench’s storage volume is available 72 hours after the last storm event. 

· Repairs must restore the component to the specifications of the original plan.

INLET FILTER (OIL AND GREASE CONTROL)

· The Owner shall install and maintain a [insert oil control device called for per design] or equal. Said insert is installed for mitigation and control of sediment and/or oil and grease in the stormwater runoff.

· Inlet filters shall be maintained per manufacturer guidelines.

· Oil & grease management devices shall be inspected quarterly. Repair work needs to be done whenever the performance of a stormwater structure is compromised.  Oil & Grease inlet filters shall be replaced once a year or more frequently if the filter is damaged.

· Owner shall maintain records of inspections, cleaning and replacement of the device or components of the device.

BIORETENTION BASIN

· The Owner is responsible for carrying out typical maintenance activities for bioretention areas and shall include details on these activities that are consistent with the following standards:
· Inspect soil and repair eroded areas on a monthly basis;
· Remove litter and debris on a monthly basis;
· Add additional mulch on an annual basis;
· Water plants accordingly during first growing season and as necessary during dry periods after first growing season;
· Re-mulch void areas as needed;
· Treat diseased trees and shrubs as needed.
· Snow shall not be dumped directly onto the conditioned planting bed.
· If the bioretention device receives runoff only from residential land uses other than streets, the mulch layer can be discontinued at maturity provided that a dense vegetation layer is formed.
· If not listed above, all components of the bioretention basin shall be inspected on an annual basis at a minimum. 
· Repairs must restore the component to the specifications of the original plan.

WET POND

· At a minimum, all components of the wet pond, including inlets, outlets, riprap, and safety shelf, and sediment depth, shall be inspected annually. [Identify how to reach any forebay, safety shelf, inlet and outlet structures]. 
· Embankments shall be kept clear of woody vegetation.

· To maximize filtration, mowing in buffer areas around stormwater ponds should be minimized. If occasional mowing is necessary, the mowing height is recommended to be no shorter than 6 inches. Applications of fertilizer, herbicide, pesticide or other chemicals are discouraged unless an approved chemical application plan is on file with the City of Fitchburg’s Public Works Department.
· Sediment removal shall be required once the average depth of the permanent pool is 3.5 ft. At a minimum, [include minimum frequency of accumulated sediment removal, and disposal locations for accumulated sediment] (NR 500, Wis. Adm. Code). 
· [Address weed or algae growth and removal, insect and wildlife control and any landscaping practices. WDNR . 10/07 6 ]

· [If a liner is used, show how the liner will be protected from damage during sediment removal or when the liner is undergoing repair.] 
· Excavation is prohibited below the original design depth unless geotechnical analysis is completed in accordance with DNR’s guidance document “Wet Detention Pond (1001).”
· Repairs must restore the component to the specifications of the original plan.

VEGETATED INFILTRATION SWALE

· Inspect swales annually to detect and remedy nuisance conditions such as standing water or trash dumping. The swale shall be [state design vegetation type]. Annual inspection should determine if vegetation is per plans (i.e., appropriate vegetation present, lack of weeds and woody growth), and if not, measures should be taken to establish appropriate vegetation. 

· Facilities showing signs of soil erosion should be repaired with emphasis put on grassed waterways being maintained for proper stormwater conveyance. 
· Facilities or parts of facilities with no vegetation shall be restored to good vegetated catch.

· Limit off-street parking or other activities that may cause rutting or soil compaction in swales and repair as needed. 
· Limit the use of pesticides and fertilizer if swale is used for water quality control. 
· Maintain a height of [state the proper design height for vegetation] when mowing or cutting. 
· Remove sediment when infiltration rates are impeded, sediment accumulation is visible, or if standing water exists for 48 hours after a rainfall/runoff event. Avoid compaction of the soil in the swale during the sediment removal process. After sediment removal, repair any damaged or eroded areas by filling with topsoil that meets appropriate infiltration requirements. If compaction occurs, restore the swale infiltration capacity by mitigating for compaction as described in DNR’s guidance document “Vegetated Infiltration Swale.” Mitigation practices can include subsoiling or chisel plowing. Reseed as needed to reestablish vegetation. 
· Repairs must restore the component to the specifications of the original plan.

TURF DITCH

· Inspect turf ditches annually to detect signs of bare ground / soil erosion. Turf ditches that show signs of erosion shall be restored. If erosion is persistent, erosion control matting may be helpful in establishing vegetation.
· Inspect turn ditches for signs of standing water or sediment buildup. Regrade the ditch as necessary to maintain proper stormwater conveyance.
· Repairs must restore the component to the specifications of the original plan.

INFILTRATION BASIN

· At minimum, quarterly inspections shall occur. Inspection shall include spreader and overflow spillway for indication of failure. Note the condition of vegetation as part of inspection. If standing water is observed over 50% of the basin floor 3 days after rainfall, the basin is clogged and measures should be undertaken to unclog it.

· Native Vegetation - Mowing (cutting) or burning shall be used to maintain the vegetation. 
· Establishment - The first mowing of newly planted seed shall occur once it reaches a height of 10 to 12 inches. 
· Mowing

· Mowing shall reduce the height of plants to 5 to 6 inches. 
· After establishment, if burning cannot be accommodated, mowing shall occur once in the fall (after November 1). The area shall be mowed to a height of 5 to 6 inches. 
· Burning

· Routine Maintenance - Beginning the second year, burning shall occur in the early spring (prior to May 1st) or in the late fall (after November 1st) 

· Burning shall be done two consecutive years and then up to three years can pass before the next burning. 

· Under no circumstances shall burning occur every other year.

· Restoration Procedures – these include removing the top 2 to 3 inches, chisel plowing and adding topsoil and compost. If deep tilling is used, the basin shall be drained and the soils dried to a depth of 8 inches. If the basin was planted in turf grass and clogging again occurs after these restoration procedures have been used, the owner /operator shall replant with prairie style vegetation using the soil preparation method recommended by the native nursery in the area. 
· Trash shall be removed as quickly as possible once observed.

· Pretreatment - If wet detention is used, see WDNR Conservation Practice Technical Standard Wet Detention Basin (1001) for operations and maintenance requirements.

· Winter Maintenance - All draw down devices in the pond shall be opened during winter months to discourage infiltration of runoff water containing high levels of chlorides. If this practice is an enclosed basin, the use of chloride deicers shall be limited in the area draining to the basin to reduce the chance of exceeding the limits in ch. NR 140.

· Repairs must restore the component to the specifications of the original plan.
UNDERGROUND INFILTRATION TRENCH

· Snow shall not be placed over the effective infiltration area. Accumulated material or debris on the surface of the infiltration trench shall be removed immediately when discovered. 

· Any outlet structure, pipe or swale shall be cleaned of accumulated material or debris immediately when discovered, or at least twice each year. 

· Water depth in the observation pipe shall be measured and recorded twice per year at 72 to 80 hours after a rainfall event of 0.5 inches or more during a 24-hour period. Water depth in the observation pipe existing 72 hours after any storm event indicates additional monitoring may be needed to determine if maintenance or corrective action is necessary. The infiltration trench will be considered to be failing if observation of water depth shows that less than 90% of the trench’s storage volume is available 72 hours after the last storm event. 
· Repairs must restore the component to the specifications of the original plan.

EXHIBIT B

Figure(s) of Stormwater Management Maintenance Measures
[Insert the Erosion Control, Grading, and Utility Plans. Alternately, a map that shows the location of all stormwater facilities (with labels) may be inserted. Also include construction details for wet ponds, bioretention basins, infiltration trenches, permeable pavement systems, etc.)
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