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REQUEST FOR PROPOSALS FOR A
FEASIBLIITY STUDY AND DESIGN CONCEPTS TO MITIGATE
WATER ISSUES IN THE
CURRY COURT AND OLD INDIAN TRAIL AREA
THE CITY OF FITCHBURG, WISCONSIN
1.0

General Information
1.1.

Background Information
The Curry Court and Old Indian Trail neighborhoods have dealt
with water issues for the past 10+ years in the area outlined in
Appendix A-1. These water issues have become more
pronounced since 2017, as we experience more extreme rainfall
events and a higher groundwater table. Known water concerns are
outlined in Appendix A-2. A history of drainage in this area is
provided in Appendix B.
The purpose of this study is to determine the best way to address
water concerns within the neighborhood. We are limited by a few
things. First, the natural topography along Curry Court is very flat
(see Appendix C), and we cannot get more pitch because we are
limited by the elevation of a culvert which goes under the railroad
tracks. In addition, the area to the east of the railroad tracks is a
closed depression; so, we do not feel it would be appropriate to
send additional (non-historic) water to this area without obtaining an
easement.
There are several locations in the neighborhood where it would be
appropriate to obtain Public Stormwater Easements because
“public water” (i.e., water for the City right-of-way) goes through
private property. These areas are outlined in Appendix A-3. If
these easements are obtained, this would allow the City to maintain
(or re-establish) ditches and culverts.

1.2.

Project Description
The City of Fitchburg is requesting proposals from qualified
consultants to perform a comprehensive drainage study to identify
and assess the feasibility of various solutions to improve water
concerns (including permitting feasibility), prepare cost estimates,
conduct public outreach meetings, and assist in obtaining Public
Stormwater Easements.

I:\Public Works\Engineering\Environmental\Stormwater\Storm Water\Mgmt Plan\Curry Ct\2020 Feasibility Study\Project
Management\2020-07-31 RFP for Feasibility Study\Curry Court Study RFP.docx
Page 1 of

8

These services will be provided from the August 2020 through
February of 2021 by an Agreement of Commitment. The scope of
work will be developed by the City and the selected consultant. A
contract will be negotiated for the work, subject to approval of the
Finance and Board of Public Works Committees. The City reserves
the right to enter into a contract with another firm if it is unable to
successfully negotiate a contract.
1.3.

Project Manager
Claudia Guy, the City of Fitchburg Environmental Engineer, will be
responsible for providing overall direction for this project.
Claudia Guy, P.E.
Environmental Engineer
Fitchburg City Hall
5520 Lacy Road
Fitchburg, WI 53711
E-mail: Claudia.guy@fitchburgwi.gov
Tele: (608)270-4262

1.4.

Scope of Project
Stormwater improvements should be assessed for the “area of
interest” outlined in Appendix A-1.
The City anticipates that the regional stormwater plan may include
pumping plans, canals, retention areas, low impact development
techniques, stormwater ordinance changes, conditions of
development, or others. The projects shall generally include, but
not be limited to, the following:





Task 1 – Kickoff Meeting
Task 2 – Two Public Meetings. Public participation will be a
crucial part of this project, and two public meetings are
proposed to accomplish this task. The first meeting will be to
review existing stormwater issues and gather feedback from
the neighborhood on what they feel would solve the problem.
The second meeting would review study outcomes,
recommendations, and next steps.
Task 3 – Feasibility Analysis. Identify, evaluate, and
prepare cost estimates for proposed stormwater
improvements for the area of interest. Improvements to be
evaluated should include the items listed below, as well as
up to two additional options (either options that you
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recommend or options that come to light as part of the initial
Public Meeting).
o Obtain a Public Stormwater Easement for the area
between lots 5169 and 5157 and install a pipe
through that area (see Appendix A-3);
o Obtain a Public Stormwater Easement at the end of
Curry Court in Lot 5113 and upsize the existing pipes.
o Dredge existing ditches within Gold Addition Park.
o Pump the water elsewhere. A potential location to
build a pump station would be the corner of Lacy and
Curry Court;
o Re-establishing the old pond within Gold Addition
Park (see Appendix C).
o Up-size and lower the culvert under the railroad
tracks, and get a Public Easement for the area to the
east of the tracks;
Task 4 – Present to Common Council or Committee of
the Whole. Prepare and present at CC or COW to discuss
project results and recommendations.
Task 5 – Prepare Draft and Final Study Report.
Preparation of a report which summarizes study findings
including, but not limited to: description of options evaluated,
pros/cons of each, permitting feasibility, cost estimate, and
final recommendations. The City will provide one
consolidated list of comments for incorporation into the final
report.
Task 6 – Regulatory Meetings (Optional, if instructed).
Includes up to two meetings with regulatory agencies to
discuss and solicit feedback on design alternatives. Provide
cost a cost per meeting.
Task 7 – Assistance Obtaining Easements (Optional, if
instructed). This task would include survey and easement
preparation for up to four Public Stormwater Easements.
Please provide a cost per easement if a) It is only necessary
to survey and prepare easement documentation; or b) It is
also necessary to speak with relevant Owners regarding the
easement.
Task 8 – Design (Optional, if instructed). Prepare permits,
design plans and specifications of the selected design
alternative. The City reserves the right to put the design
project out to bid. It is not necessary to prepare a cost
estimate for this task.
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1.5.

1.6.

Proposal Schedule
July 31, 2020

RFP document made available.

August 14, 2020

Deadline for questions at 5:00 p.m.

August 19, 2020

Response to questions made available

August 28, 2020

Proposal deadline at 11:00 a.m.

September 3&4, 2020

Possible interview date, if warranted by
staff.

Clarification & Revisions
Any questions concerning the RFP should be directed to the
Project Manager in written form via regular mail or email prior to the
deadline for questions (see Section 1.5). Reponses to all questions
and any revisions/amendments and/or supplements to the RFP will
be provided to all recipients of this RFP.

2.0

Preparing and Submitting a Proposal
2.1.

General Information
The evaluation and selection of a consultant and the contract will
be based on the information submitted in the vendor's proposal plus
references and any required oral presentations. A response may be
rejected if it fails to meet each of the requirements of the RFP.
Elaborate proposals (e.g. expensive artwork) beyond that sufficient
to present a complete and effective proposal, are not necessary or
desired.

2.2.

Costs to Prepare RFP
The City of Fitchburg is not liable for any cost incurred by proposers
in replying to this RFP.

2.3.

Submitting the Proposal
No Proposals shall be considered unless submitted electronically
via www.questcdn.com. The City of Fitchburg reserves the right to
reject any or all Proposals, to waive any informalities in the
process, and to award the Contract in the best interests of the City.
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2.4.

Required Elements in Response
Contractors responding to this request shall provide the following
information in their RFP response in the order listed herein.
Proposals are not to exceed 25 pages.
2.4.1. Cover letter - The letter should be addressed to the Project
Manager and must contain, at a minimum, the following
information limited to one page:






Statement of interest,
Certification that the information and data submitted is
true and complete to the best knowledge of the
individual signing the letter,
The name, address, telephone number, and e-mail of
the individual to contact regarding the submittal.
Acknowledgement of addenda (if applicable),
The letter shall be signed by an authorized principal
or partner of the firm.

2.4.2. A description of the qualifications, experience, organizations
and resources of the firm limited to two pages.
2.4.3. Experience with similar projects. Please submit a detailed
description of three previously completed, similar projects,
including the following information:




The actual cost of the project bid versus estimate.
The date of the project.
Contact information for the client (name, address,
telephone number).

2.4.4. Qualifications of personnel that would be assigned to work
on the project and their hourly billing rate. The respondent
shall identify the function/responsibility of each individual
identified (e.g. project manager, technician, etc.).
Experience summaries of these key individuals shall be
provided, with emphasis on previous experience in similar
roles on similar projects (and particularly those identified
under "Experience with similar projects"). If applicable,
include a description of sub-consultants, indicating what
portion of the work is to be done by them.
2.4.5. A summary of the contractor’s understanding of the regional
stormwater problems.
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2.4.6. Concept-level description of what you believe to be the most
viable solution(s) to stormwater problems in the area.
2.4.7. Project approach including identification of specific tasks that
will be completed and a proposed project timeline, limited to
two pages.
2.4.8. The estimated cost, itemized by task.
2.5.

Oral Presentations
Selected vendors may be required to make oral presentations to
supplement their proposals, if requested by the City of Fitchburg. If
needed, oral presentations would be conducted according to the
Proposal Schedule (see Section 1.5). The City may choose to
conduct these interviews by conference call. The City will make
every reasonable attempt to schedule each presentation at a time
that is agreeable to the proposer. Failure of a proposer to conduct a
presentation to the City on the date scheduled may result in
rejection of the vendor's proposal.

3.0

Proposal Selection and Award Process
3.1.

Selection Criteria
The City will select the contractor through a qualification-based
selection process. Requests for Proposals will be reviewed based
on the following factors:
1.

Qualifications of firm

2.

Experience with similar projects

3.

Qualifications of personnel

4.

Experience with public meetings

5.

Experience easement acquisition

6.

Completeness of contractor’s understanding of the stormwater problems

7.

Proposed concept-level stormwater solution

8.

Completeness of project approach
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9.
3.2.

4.0

Cost

Right to Reject Proposals and Negotiate Contract Terms
The City reserves the right to reject any and all proposals and to
negotiate the terms of the contract, including the award amount,
with the selected proposer prior to entering into a contract. If
contract negotiations cannot be concluded successfully with the
highest scoring proposer, the agency may negotiate a contract with
the next highest scoring proposer.

Contract Terms and Conditions
4.1.

Insurance Requirements
The successful consultant must meet the City of Fitchburg
Insurance Requirements specified below.
CONSULTANT shall maintain the following minimum insurance
coverage/limits:
Comprehensive General Liability: $1,000,000 occurrence/
$2,000,000 aggregate

4.2

Automobile Liability

$1,000,000 occurrence/ aggregate

Worker's Compensation

Statutory/Employers Liability

Excess Liability

$2,000,000 occurrence/ aggregate

Professional Liability

$2,000,000 occurrence/ aggregate

Compensation for Services
The Project Manager shall select the proposal deemed most
suitable to the City’s needs and will negotiate an Agreement for the
work with the selected consultant, subject to the approval of the
Finance and Board of Public Works Committees. The project will be
negotiated and shall include an upset figure (“not to exceed”) for
total contract costs.
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Appendix A
Map of the
Project Area of Interest

Figure A-1. Map of Area of Interest

Figure A-2. Map of Known Issues

Figure A-3. Map of Proposed Public Stormwater Easements

Appendix B
Neighborhood History

Public Works
5520 Lacy Road
Fitchburg, WI 53711-5318
Phone: (608)270-4260
Fax: (608)270-4275
www.fitchburgwi.gov

To: Aaron Richardson, Mayor; Mike Bisbach, City Engineer; Patrick Marsh, City Administrator
From: Claudia Guy, P.E., Environmental Engineer
Date: August 9, 2019
Subject: Drainage Concerns in Gold Addition Park

The purpose of this memorandum is to discuss drainage patterns in Gold Addition Park.
History
The Gold Addition neighborhood was built in the mid 1960’s. At that time, the lot that is
currently Gold Addition Park (see Attachment 1) was privately-owned and featured a
long, manmade pond located near the center of the lot (see 1968 aerial image available
in Attachment 2). Stormwater from the neighborhood drained into the lot via a swale
located between 5169 Old Indian Trail and 5157 Old Indian Trail. Once in the lot,
stormwater flowed southwest, through the pond, and then south to the edge of the lot.
Eventually stormwater reached Murphy Creek to the south. A boy drowned in the pond
in the mid 1950s, which sparked outrage and sorrow throughout the community.
Residents recall the inlet to the pond was modified as a result.
According to neighborhood accounts, the owner of lot 5169 Old Indian Trail filled in the
swale on the east side of his lot around the time that the house was built (~1966). This
prevented water from Old Indian Trail ditches to flow south as it once did.
In the 1970’s, a private developer tried to expand the neighborhood into the Gold
Addition Park lot. A road named Artesia Lane was graded west of 5185 Old Indian Trail
and looped around to the end of Gold Drive (these grading efforts are visible on a 1976
aerial image, available in Attachment 2). In addition, a cul-de-sac was graded near the
end of Gold Drive. Ditches were graded on the east side of Artesia Lane, and on the
south side of the road as it bent to the west. At this time, drainage within the lot
changed. As before, stormwater from the neighborhood drained into the lot via a swale
located between 5169 Old Indian Trail and 5157 Old Indian Trail. Once in the lot,
stormwater flowed southwest via the same swale, except instead of entering the pond, it
entered the new ditch on east side of Artesia Lane. From there stormwater flowed south
until reaching the southern edge of the parcel, and ultimately to Murphy Creek. Per

neighborhood accounts, plans to develop this lot were abandoned due to wet conditions
and unfavorable percolation tests.
In 1983, the Town of Fitchburg became the City of Fitchburg. Between 2000 and 2005,
a septic system was installed on the west side of 5157 Old Indian Trail, which may have
filled in the swale further. The City acquired the lot in 2012 via the parkland dedication
process. Parks staff mowed and maintained for the first few years; however, in 2017,
paths were only mowed a few times due to wet conditions. In 2018 and 2019, City staff
were unable to maintain paths at all due to wet conditions, which made it impossible to
use equipment in the area.
Hydrology
As previously discussed, drainage within the City’s parcel has not changed significantly
since the 1970s. Per a resident request, City staff observed the drainage ditch near the
southeastern portion of the lot on June 11, 2019, and observed that water was flowing
unimpeded. On July 23, 2019, City staff walked through thick vegetation to observe the
swale in the northeast quadrant of the lot; this was in response to a resident concern
that the swale may be bermed or impeded. The swale in this area is very flat due to
naturally flat topography (see Attachment 4), which means drainage is very slow. Staff
observed that the swale was full of water, with duckweed in several areas (indicative of
still water), but the swale was not impeded or blocked. Water began to visibly flow near
where the swale entered the ditch on the east side of the remnants of Artesia Lane.
It is important to note that in 2016, 45.56 inches of rain fell in Dane County (according to
the Wisconsin Climatology Office), which was the highest annual rainfall since the
neighborhood was built in the 1960s. In 2018, that record was broken with an annual
rainfall of 50.64 inches. The three-year average annual rainfall for the 2016-2018 period
was the highest three-year average annual rainfall seen since 1960; meaning this has
been the wettest three years the neighborhood has seen since it was built. Rainfall data
from the Wisconsin Climatology Office from 1950 to 2018 is available in Attachment 5.
In addition, groundwater has been especially high for the last few years. High
groundwater can impede the ground’s ability to absorb water sitting on the surface. The
U.S. Geological Survey (USGS) collects groundwater data in monitoring wells
throughout Dane County. The groundwater monitoring well nearest to Fitchburg is
“much higher than normal” (i.e., greater than the 90th percentile, see Attachment 6).
This is consistent with what staff have heard from residents throughout Fitchburg who
are experiencing sump pumps that run continuously, high water levels in their wells, and
high groundwater at Lake Barney in the south of Fitchburg.
Next Steps
The City plans to monitor swales within the park for sediment buildup and blockages. In
addition, City staff plan to mow the vegetation near the swale this winter when the
ground is frozen, which will allow staff to access the lot with mowing equipment. This

will aid in monitoring efforts next year. In drier years (when the lot is easier to access via
dredging equipment), the City plans to dredge the swales, assuming appropriate
permits can be obtained.

Attachments:
Attachment 1. Location Map
Attachment 2. Historical Aerial Imagery
Attachment 3. Drainage Patterns on 2017 Aerial Image
Attachment 4. 1-ft Contours of the Northeast Corner of the Lot
Attachment 5. Annual Rainfall Data and 3-Year Rolling Average
Attachment 6. USGS Groundwater Watch

Attachment 1

Location Map

Location of the Gold Addition Park Parcel

Attachment 2

Historical Aerial Imagery

1968 Aerial Image

(Source: Dane County’s DCiMap)

1976 Aerial Image

(Source: Dane County’s DCiMap)

Attachment 3

Drainage Patterns

Source of aerial Imagery: Dane County’s DCiMap, 2017

Attachment 4

1-ft Contours

1-ft Contours near the Northeast corner of the Lot

Source: Dane County’s DCiMap, 2017 imagery

Attachment 5

Annual Rainfall Data and 3-Year Rolling Average

Attachment 6

USGS Groundwater Watch

USGS Groundwater Watch
March 2019

Source: USGS Groundwater Watch (screen shot 3/12/2019)

USGS Groundwater Watch
July 2019

Source: USGS Groundwater Watch (screen shot 7/29/2019)

Appendix C
Curry Court Existing Conditions Plan
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Appendix D
Draft Agreement

Draft Agreement for Engineering Services

OWNER
City of Fitchburg
5520 Lacy Road
Fitchburg, Wisconsin 53711

ENGINEER
_________________________
_________________________
_________________________

PROJECT: FEASIBLIITY STUDY AND DESIGN CONCEPTS TO MITIGATE WATER ISSUES
IN THE CURRY COURT AND OLD INDIAN TRAIL AREA
1.

Scope of Services

1.1

Surveys

The services can generally be described as engineering services related to acquisition of
site information for the purpose of preparing preliminary and final design plans for the
PROJECT. Included in these services will be _________.
1.2

Design

These services can generally be described as engineering services related to preparation
of preliminary plans, probable cost estimate, environmental documentation and design
study report, final plans for the PROJECT. These services shall include: __________.
The ENGINEER will provide necessary civil engineering services incidental to the
PROJECT along with necessary drafting and field personnel. The ENGINEER'S field and
office equipment and office facilities shall be provided as necessary to complete the
services required under the Agreement. The ENGINEER has adequate staff and
facilities for the services required under this Agreement.
1.3

Service Elements Not Included

The following services are not included under the scope of this Agreement: _________If
such services are required, they shall be provided by an amendment to this Agreement or
through a separate Agreement with the OWNER.
1.4

Extension of Services

This Agreement may be extended for additional services upon authorization by the
OWNER. Extension of consulting services shall be provided on an hourly basis plus
expenses. Hourly services shall be provided on the basis of time actually spent in
performance of the additional services.
1.5

Completion of Services

No services under this Agreement shall commence unless authorized by the OWNER in
writing. If authorization is received by _____________, it is expected that the Design
Study Report will be completed on or about __________ and the PS&E shall be ready for
a __________ letting. This Agreement shall terminate ___________ unless otherwise
amended.

2.

Compensation, Billing and Payment
2.1

Compensation

Compensation for the services set forth in Sections A. 1 and A. 2 will be on an hourly
basis in accordance with ENGINEER'S hourly rates attached as Exhibit B. The
ENGINEER will bill the OWNER monthly for the service provided. No direct expenses,
will be billed. The bill will provide a breakdown of services rendered according to the
ENGINEER'S labor classifications shown on Exhibit B. The total compensation for these
services, including fees and expenses, shall be a sum not to exceed $___________.
2.2

Billing and Payment
2.2.1

Timing/Format/Acceptance

ENGINEER will bill the OWNER monthly, with net payment due in 60 days.
Unless OWNER provides ENGINEER with a written statement of any objections
to the invoice within 30 days of receipt, OWNER shall be deemed to accept the
invoice as submitted, provided, however, acceptance of the invoice shall not
constitute OWNER’s acceptance of improper, faulty, or defective work, shall not
release ENGINEER of any of its obligations under this Agreement, and shall not
constitute a waiver of any rights or provisions hereof by OWNER.
2.2.2

Late Payments

Past due balances shall be subject to a service charge at the rate of 1 % (one
percent) per month. Any amount that the OWNER has objected to shall not be
considered due or past due until the objection has been resolved.
2.2.3

Delay/Adjustment

If services continue beyond estimates established herein, other compensation
elements may be adjusted to reflect conditions existing at the time of provision of
such extended services.
2.2.4

Billing Records

ENGINEER maintains accounting records of its costs in accordance with
generally accepted accounting practices. Access to such records will be
provided during normal business hours with reasonable notice. OWNER
requests for copies of original source documents will be billed as additional
services at the rates in effect at the time of the request.
2.2.5

Sales/Use Taxes

Any sale or use taxes imposed upon provision of professional services under this
Agreement and in effect on the date of the invoice shall be in addition to the total
compensation, and will be added to the invoice amount and billed to the
OWNER.
2.2.6

Expenses

Expenses incurred on the PROJECT such as travel, computer, printing and
telephone shall be considered incidental to the contract.

3.

Standard Terms and Conditions
3.1

Standard Of Care

Services shall be performed in accordance with the standard of professional practice
ordinarily exercised by the profession at the time and within the locality where the
services are performed. ENGINEER agrees to indemnify and hold OWNER harmless
from all damages, claims, and liability, including attorney's fees arising directly from
ENGINEER'S failure to perform in accordance with such standard of care.
3.2

Change of Scope

The Scope of Services set forth in this Agreement is based on facts known at the time of
execution of this Agreement, including, if applicable, information supplied by OWNER.
For some projects involving conceptual or process development services, scope may not
be fully definable during initial phases. As the PROJECT progresses, facts discovered,
including discovery of unanticipated hazardous materials, may indicate that scope should
be re-evaluated. ENGINEER will promptly inform OWNER in writing of such situations,
and if the facts discovered constitute a material change in PROJECT assumptions, the
parties shall renegotiate this Agreement as necessary.
3.3

Safety

ENGINEER has established and maintains corporate programs and procedures for the
safety of its employees. Unless specifically set forth in this Agreement. ENGINEER
specifically disclaims any authority or responsibility for general job site safety and safety
of persons other than ENGINEER employees, except any injuries arising from
ENGINEER negligence.
3.4

Construction Review

For projects involving construction, OWNER acknowledges that under generally accepted
professional practice, interpretations of construction documents in the field are normally
required and that performance of construction related services by the design professional
permits errors or omissions to be identified and corrected at comparatively low costs.
OWNER agrees to hold ENGINEER harmless from any claims resulting from
performance of construction related services by persons other than ENGINEER, except
for claims directly caused by, or attributable to, ENGINEER, its employees, or agents.
3.5

Delays

If events beyond the control of ENGINEER, including, but not limited to, fires, floods,
riots, strikes, unavailability of labor or materials, process shutdowns, acts of God or the
public enemy, or acts or regulations of any governmental agency other than OWNER,
result in delays to the schedule established in this Agreement; such schedule and, if
necessary, the compensation established in this Agreement shall be amended to the
extent necessary to compensate for such delay.
3.6

Termination for Cause
3.6.1

The OWNER may terminate this Agreement effective seven days after
sending written notice to the ENGINEER upon the happening of the
following events:

3.6.1.1 The ENGINEER fails to deliver any reports, drawings, or
designs in final form reasonably acceptable to
the OWNER by the schedule set forth in 1.1.5 of
this agreement.
3.6.1.2 The ENGINEER fails to perform any services required
by this Agreement in a timely and professional
manner or fails reasonably to cooperate with the
OWNER.
3.6.2

3.7

The ENGINEER may terminate this Agreement effective seven days
after sending written notice to the OWNER if the OWNER materially
interferes with the performance of this Agreement by the ENGINEER.

Termination for Convenience
a. OWNER may terminate this Agreement in whole or in part, at any time by
written notice to ENGINEER, whether or not ENGINEER is in default. Such
termination for convenience shall be effective at the time and in the manner
specified in OWNER’s written notice to ENGINEER.
b. Upon receipt of written notice from the OWNER of such termination for the
OWNER’s convenience, the ENGINEER shall:




c.

3.8

Cease work as directed by the OWNER in the notice;
Take actions necessary, or that the OWNER may direct, to
preserve work performed to date; and
Terminate all existing consultancy agreements or purchase
orders.

Upon such termination for convenience, the ENGINEER shall be entitled to
receive payment for work executed, and reasonable costs, as mutually
agreed between OWNER and ENGINEER, incurred by ENGINEER due to
such termination, but in no event including loss of anticipated profits for work
not performed.

Suspension

In the event either party defaults in its obligations under this Agreement (including
OWNER'S obligation to make the payments required hereunder), the non-defaulting party
may, after 7 days written notice to the other party, suspend performance under this
Agreement. Such written notice must state the party’s intention to suspend performance
under the Agreement if cure of such default is not commenced within such time limit
contained in the written notice.
3.9

Insurance

ENGINEER shall maintain the following minimum insurance coverage/limits:
Comprehensive General Liability:

$1,000,000 occurrence/ $2,000,000 aggregate

Automobile Liability

$1,000,000 occurrence/ aggregate

Worker's Compensation
/Employers Liability

Statutory

Excess Liability

$2,000,000 occurrence/ aggregate

Professional Liability

$2,000,000 occurrence/ aggregate

3.10

Hold Harmless And Indemnification

The ENGINEER acknowledges and agrees that liability for both bodily injury, disability
and/or death of ENGINEER’S employees or any other person, or for damages to property
caused in any way by the operations of the ENGINEER under this agreement shall be
assumed by the ENGINEER, and the ENGINEER shall indemnify and hold OWNER
harmless against all claims, actions, proceedings, direct damages and liabilities, including
reasonable attorney’s fees, arising from or connected with the ENGINEER’S activities in
connection with the services provided to the OWNER, including but not limited to, any
acts, errors or omissions of the ENGINEER, its employees, agents, representatives and
any other person doing business with the ENGINEER in connection with this agreement.
However, in no event and under no circumstances shall the ENGINEER be liable to the
OWNER for consequential, incidental, indirect, special, or punitive damages as incurred
by OWNER due to OWNER’S direct acts and omissions. This section is not to be in
conflict with Section 893.80 (4), Wis. Stats.
3.11

Liability For Toxic/Hazardous Materials

OWNER agrees that the overall liability for the actual, alleged, or threatened discharge,
dispersal, release, or escape of toxic hazardous or asbestos material and the
responsibility for ownership and maintenance of such materials relating to the PROJECT,
shall remain with OWNER, except for any damages, claims, and liability arising directly
from ENGINEER negligence or intentional acts.
3.12

Access

OWNER shall provide ENGINEER safe access to any premises necessary for
ENGINEER to provide the services under this Agreement.
3.13

Reuse of Documents

Reuse of any documents pertaining to this PROJECT by the OWNER on extensions of
this PROJECT or on any other PROJECT shall be at the OWNER’S risk. The OWNER
agrees to defend, indemnify, and hold harmless ENGINEER from all claims, damages,
and expenses, including attorney’s fees, arising out of such reuse of the documents by
the OWNER or by others acting through the OWNER, except for any damages, claims,
and liability arising directly from ENGINEER negligence.
3.14

Amendment

This Agreement, upon execution by both parties hereto, can be amended only by
a written instrument signed by both parties.
3.15

Assignment

Except for assignments (a) to entities which control, or are controlled by, the parties
hereto or (b) resulting from operation of law, the rights and obligations of this Agreement
cannot be assigned by either party without written permission of the other party.

3.16

Entire Agreement

This Agreement constitutes the entire agreement between the parties with respect to the
matters covered herein and supersedes all prior discussions, understandings or
agreements between the parties with respect to such matters.
3.17

No Waiver

No waiver by either party of any default by the other party in the performance of any
particular section of this Agreement shall invalidate any other section of this Agreement
or operate as a waiver of any future default, whether like or different in character.
3.18

No Third-Party Beneficiary

Nothing contained in this Agreement, nor the performance of the parties hereunder, is
intended to benefit, nor shall inure to the benefit of, any third party, including OWNER'S
contractors, if any.
3.19

Severability

The various terms, provisions and covenants herein contained shall be deemed to be
separate and severable, and the invalidity or unenforceability of any of them shall not
affect or impair the validity or enforceability of the remainder.
3.20

Authority

The persons signing this Agreement warrant that they have the authority to sign as, or on
behalf of, the party for whom they are signing.
3.21

Notices

Any notice required hereunder shall be sent to the business address designated on the
signature page of this Agreement and shall be deemed served if sent by registered or
certified mail or hand-delivered to an officer or authorized representative of the party to
whom the notice is directed.
3.22

Opinions of Construction Cost

Any opinion of construction costs prepared by ENGINEER is supplied for the general
guidance of the OWNER only. Since ENGINEER has no control over Contractor's costs
of labor or materials, or competitive bidding or market conditions, ENGINEER cannot
guarantee the accuracy of such opinions as compared to contract bids or actual costs to
OWNER.
3.23

Relations with Contractors

The ENGINEER shall serve as OWNER'S professional representative for the services
defined in this Agreement, and may make recommendations to OWNER concerning
actions relating to OWNER'S contractors, but ENGINEER specifically disclaims any
authority to direct or supervise the means, methods, techniques, safety programs,
sequences, or procedures of construction selected by OWNER'S contractors.
3.24

Laws to be Observed

The ENGINEER shall at all times observe and comply with all Federal and State Laws
and administrative rules, local laws, ordinances, and regulations which in any manner

affect the conduct of the PROJECT, and all orders or decrees, as exist at the present
time or which may be enacted within the time frame of this agreement of bodies or
tribunals having jurisdiction or authority over the PROJECT.
3.25

Affirmative Action

The ENGINEER agrees that qualified small and minority owned business enterprises
shall have the maximum practicable opportunity to participate in the performance of DOT
aid-assisted contracts and subcontracts. In connection with the performance of services
under this agreement, the ENGINEER agrees not to discriminate against any employee
or applicant for employment because of age,
race, creed, color, religion, handicap, sex, physical condition, marital status, national
origin, ancestry, sexual orientation, developmental disability as defined in section
111.01(5), Wis. Stats., arrest record, conviction record, or membership in the National
Guard, state defense force, or any other reserve component of the military forces of the
United States or the State. This provision shall include, but not be limited to, the
following: employment, upgrading, demotion or transfer, recruitment or recruiting
advertising, lay-off or termination, rates of pay or other forms of compensation, selection
for training, including apprenticeship. The ENGINEER agrees to post in a conspicuous
place available for employees and applicants for employment notices to be provided by
the ENGINEER setting forth the provisions of this non-discrimination clause.
3.26

Professional Services

The ENGINEER intends to serve as the OWNER'S professional representative for those
services as defined in this Agreement and to provide advice and consultation to the
OWNER as a professional. Any opinions of probable PROJECT costs, approvals, and
other decisions made by the ENGINEER for the OWNER are rendered on the basis of
experience and qualifications and present the ENGINEER'S professional judgment.
The ENGINEER acknowledges and agrees that it is an independent contractor of the
City, that its business is independently owned and operated, that nothing in this contract
shall be interpreted to cause or result in, directly or indirectly, any principal/agent or
employer/employee relationship between the ENGINEER and the City, and that nothing
in this agreement shall in any way whatsoever be construed as an agreement of
partnership, general or limited, joint venture, or as an agency relationship, between the
City and the ENGINEER. The ENGINEER agrees not to represent or advertise in any
way that its relationship with the City is other than as provided in this paragraph.
3.27

Disputes
a.

OWNER and ENGINEER agree to initially attempt mediation regarding
any dispute arising between OWNER and ENGINEER under this
Agreement. Such proceedings shall be held in Fitchburg, Wisconsin. At
OWNER’s option, any such mediation will be consolidated with related
dispute resolution proceedings involving OWNER, ENGINEER, or any
other party. Sole jurisdiction for all proceedings shall be Dane County
Wisconsin.

b.

Nothing contained in the aforementioned paragraph shall be construed to
relieve ENGINEER of any obligations it may have under Section 893.80,
Wis. Stats.

IN WITNESS WHEREOF the parties hereby have made and executed this Agreement.
ENGINEER:
BY: ____________________________

ATTEST: _______________________

_____________________________
Date
_____________________________
Date

OWNER:
BY: ___________________________

_____________________________
Date

ATTEST: _______________________

_____________________________
Date

APPROVED AS TO FORM:
_______________________________
City Attorney

_____________________________
Date

Provision has been made to pay the liability that will accrue with this agreement.
_______________________________
City’s Financial Officer

______________________________
Date

